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Legal Principles 

 

 

 

 

                                                           
1 Rule 23 of the Uniform Rules of Court.  
2 Dharumpal Transport (Pty) Ltd v Dharumpal 1956 (1) SA 700 (A) at 706.  
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“Exceptions should be dealt with sensibly. They provide a useful mechanism to weed 

out cases without legal merit. An over-technical approach destroys their utility. To 

borrow the imaginary employed by Miller J, the response to an exception should be 

like a sword that ‘cuts through the tissue of which the exception is compounded and 

exposes its vulnerability’’3  

 

 

“Every pleading shall contain a clear and concise statement of the material facts upon 

which pleader relies for his claim… with sufficient particularity to enable the opposite 

party to reply thereto.”     

 

 

“(a) minor blemishes are irrelevant:  

(b) pleadings must be read as a whole; no paragraph can be read in isolation;  

(c) a distinction must be made between facta probanda… and facta probantia…;  

(d) only facts need to be pleaded; conclusions of law need not be pleaded;  

(e) …certain allegations expressly made may carry with them implied allegations and 

the pleadings must be so read.”5 

 

 

                                                           
3 Telematrix (Pty) Ltd t/a Matrix Vehicle Tracking v Advertising Standards Authority of SA 2006 (1) SA 

461 (SCA) at para 3. 
4 AB Ventures Ltd v Siemens Ltd 2011 (4) SA 614 (SCA) at para 2. 
5 Jowell v Bramwell- Jones & Others 1998 (1) SA 836 (W) at 902 I-J and 903 A-B. 
6 McKenzie v Farmers’ Co-operative Meat Industries Ltd 1922 AD 16 (AD).  
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“(a) A pleader is merely required to plead a summary of material facts;  

(b) An attack on a pleading cannot be found on a mere lack particularity;  

(c) An expression that a pleading is vague and embarrassing strikes at the formulation 

of pleading and not at its validity;  

(d) An exception that a pleading is vague and embarrassing cannot be employed to 

strike out a particular paragraph, the exception must be directed at the whole cause of 

action which must be demonstrated to be vague and embarrassing.”  

 

 

“It has also been said that the main purpose of an exception that a declaration does 

not disclose a cause of action is to avoid the leading of unnecessary evidence at the 

trial: Dharumpal Transport (Pty) Ltd v Dharumpal 1956 (1) SA 700 (A) at 706. Save for 

exceptional cases, such as those where a defendant admits the plaintiff’s allegations 

but pleads that as a matter of law the plaintiff is entitled to relief claimed by him (cf 

Welgemoed en Andere v Sauer 1974 (4) SA 1 (A). An exception to a plea should 

consequently also not be allowed unless if upheld, it would obviate the leading of 

‘unnecessary evidence’.9 

 

 

 

First ground 

 

                                                           
7 First National Bank of Southern Africa Ltd v Perry N.O. and Others 2001 (3) SA 960 (SCA) at 965D.  
8 South African National Parks v Ras 2002 (2) SA 537 (C) at 542. 
9 Barclays National Bank Ltd v Thompson 1989 (1) SA 547 (A) at 553.  
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Second ground 

 

 

Third ground 
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Fourth ground  

 

 

Fifth ground 

 

 

 

“No alienation of land after the commencement of this section shall, subject to the 

provisions in section 28, be of any force or effect unless it is contained in a deed of 

alienation signed by the parties thereto or by their agents acting on their written 

authority.” 

It is argued that absent such compliance, the alleged sale agreements in respect of 

the 10 (ten) properties are void, and the claim in convention accordingly lacks a cause 

of action, alternatively is vague and embarrassing.  
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Sixth ground 

 

 

Seventh complaint 

 

25.1 The damages are made up of an amount of R2.5 million for ‘loss of income for 

work done.’  The plaintiff submitted that it is not readily apparent which pleaded 

allegations in the body of the counterclaim support this cause of action and/or loss or 

which defendant allegedly suffered this loss.  The defendants have also failed to 

specify which of them performed the work, what the nature of the work was, and on 

behalf of who/which entity the work was performed.  

25.2 The R5 million damages include an amount of R800 000.00 (eight hundred 

thousand rand) in respect of ‘earthworks and consultancy work and services 

performed.’  It is argued by the plaintiff that it is not readily apparent from the 

counterclaim whether earthworks were performed at the behest of the plaintiff or for 

the benefit of some other party. 

25.3 The damages are lastly calculated with reference to general damages in an 

amount of R1,7 million, which amount includes compensation for ‘wasted time and 
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effort’ and ‘psychological trauma.’  The plaintiff argued that there are no pleaded 

allegations in the counterclaim to (a) support such cause of action; and/or (b) explain 

how the amount of damages is calculated or split between the two defendants.  The 

defendants’ counterclaim is accordingly vague and embarrassing, alternatively does 

not disclose a cause of action. 

 

 

 

 

“3 (a)… 

(b) The defendant may indicate in the notice of intention to defend whether the 

defendant is prepared to accept service of all subsequent documents and notices 

in the suit through any manner- other than the physical address or postal address, 

and if so shall state such preferred manner of service. 

(c) The plaintiff may at the written request of the defendant deliver consent in writing 

to the exchange or service by both parties of subsequent documents and notice in 

the suit by way of facsimile or electronic mail.  

(d) if the plaintiff refuses or fails to deliver the consent in writing as provided for in 

paragraph (c) the court may, on application by the defendant grant such consent, 

on such terms as to costs and otherwise as may be just and appropriate in the 

circumstances.” (own emphasis) 
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__________________________ 

DS MOLEFE 

JUDGE OF THE HIGH COURT 

GAUTENG DIVISION OF THE HIGH COURT, PRETORIA 

 

 

                                                           
10 Constantaras v BCE Foodservice Equipment (Pty) Ltd 2007 (6) SA 338 (SCA).  
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Delivered:  This judgment was prepared and authored by the Judge whose name is 

reflected and is handed down electronically by circulation to the Parties/their legal 

representatives by email and by uploading it to the electronic file of this matter on 

CaseLines.  The date for hand-down is deemed to be _____25 July 2022. 

  



12 
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