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[1] The applicant, Airports Company South Afriea SOC Ltd (ACSA), i ~n orgen of 

state as envisaged in s 239 of the Constitution of the Republic of South Africa Act 

108 of 19~6 (the Constitution). As such it assumes certain duties and responsibilities 

as to how it should conduct it affijirs. 
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[2] On 11 January 2019, it issued an open tender (RFP COR5796/2018) (RFP)1. 

On 13 September 2019 ACSA concluded ~ Service Level Agret?ment (the 

~greeme11t} with the first respondent SLJb$equ.ently, ACSA o~me ,o realise th~t it 

had not complied with it~ own J3rec pts ar-id condition of the tend r Whf#n awardinQ it 

to the first respondent. Hene.e, on 12 October 2ozo Qn y~er and ,me month aft~r 

concludl119 the agreement .. it la1.mche.d the pre~ent ~pplioatkm, wh. rein it seek§ to 

review its own deQi i<;m tp ~w~rd ~ cantraot In ~rm of tl'l . t~nder te ither ~r both of 

the re pondents (a to why it choa to cite both reipoAdents will b,eeqrne ola~re,r 

later). Th review is sougM under th prlnelple ef I 9ality, It primary contention I 

that awarding the contr ct I$ contrary to the dictat ... s of 217 ·f th e;on..,.tltytion. 

Overview 
"'" -4. -QU.., i 

[3] ACSA received $even bids. How~v -r, during the ~fe-Qualiflcatiori ~hase of the. 

evaluation proce three of ttie bidden, w re di§HlU~lifiect; after the functiot1allty 

phase one other bidder was l&qualifi -d, ~nd fter f:)feije.f'ltatior-1 fr~m three bl~d~r~ 

were entertained, on other bidder wa$ disqualified. 1hla wa$ at the first stage of the 

evaluation, During this stage the ub .. cantrac.tlMQ gree}n,1eRt gf the bi ders with local 

partners were crutinlsed. A docume£'t hQwing th s~ibcoRtra tins ~rrarisernent Qf 

the first respo11d nt with a I cal r-:>artner w~s loo ed qt E3ne:I found tQ be , cceptaa,I@. 

One other bidder, ATL outh Afrie~ (A TL), too pa -d thh~ ta~e qf th~ §Va!uatia!'l. 

Hence, after the first tage of the evaluatiQn only two . lddeFS w re I _ -, thij first 

r spond nt and A TL. 

1 The t~ncter w~s 1f r th ~GQYi.- I !en s,if ~, av.iatl~n seomitY ~&'! , . ul npy t r- th.~ P-rovi, iQn ~f '2 g l, !go 
l~yqut ari(J advi~qr,y ~ervlg~s i:ir the deteetlon QF<ienln.~ eqyipm§rtt anr;J iutoroijtetj m, rt 1_ nr; ·~i tb',;! 
Af)~!loant'e re~iQnijl ef'd lntfjr ,@tiom~I ~irp~J1s f9r __ perigo Pf 5 (fiv0) Yi r ,,I 
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[4] The word6 'NACO cornp~ny of RCpyal Ha koningOHV1 appear one oh pag~ 

of th first re pQndent' bid ocument. 

[5) The next &tag of he evalu~ ion Involved a oru.tiny of th . Sroad~Sased Bl ck 

E'°'onomic Empowerment {B~BSE:E.S) status ijf the two bl der nd. th§ir respective 

pricing, On 28 June 2019, ~fter- v luatinQ the twQ pi: . th~ f:3.ld Adjudieation 

Committee resolved to aw r tt-l tendeF to th . ·r ·Ad , n,, A I- ler was & nt o.n 

•15 July 2019 by the Supply Ch~in M~nc19em~nt _,.rf9rrna c M<:1nitoring and 

Governano Committee (SCM) informing the first re pond~nt thit It wa the 

successful bidder. In that l~tter th(e namij of the t(11'\d r r wa identifleu:j a 'NACO ~ 

Comp r,y of Royi;tl HaskaningOHV', 

[6] On 22 August 2019 ATL applied for ace~ to n·orm~tlon ifl ~rms of s, 18(1) 

of the Prornotion of Access to Information Act 2 of ·-OQO (PAIA), 1'h~ lnforrnijtion 

sought focused on, ~mong t other , thE;3 name ~no details of th~ $UO~e$, ful biqder, 

[7] 

information in terms of PAIA w~rit ummsw-red . On 11 November io1a it reiter~ted 

Its request. This prompted A.CSA to look into the awarding of the contract to the first 

respondent 

[8] After exemining th~ IF!fermation th'1it w ij ~Qught by ATL, ~n ijrnploye~ Qf 

ACSA, on 21 November 2019, flagged the po .slbility th t .AC A may have incorreGtly 

awarded the contract to the second respondent This conoern was expres ed in the 

following terms: (i) the tender w s ~waFded to NACO 8 Company of Roy~I 
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HaskoningDVH and not the actual bidder Roy~I H~skonin~ OHV (Pty) Ltd; (Ii) the 

company introduction refers to N.ACO a a company of Royal HaskoningDHV, 

founded in 1949, whereas Royal HaskQning DHV (Pty) Ltd was only incorporated in 

1996'; (iii) the two aforesaid entities app ar to have been evaluated a$ one entity, 

whereas they are separate legal entities; and (iv) th aforesaid discrepancy may 

have resulted in an incorrect allocation of points.. 

[9] Acting on the concern. of the ~mployee, <,m 2 Oecernber 4019, ACSA 

addressed a letter to the first respondent advising it Qf the PAIA reC;1uest and asked. it 

to clarify if the first and econd respondents were engaged ir, a joint venture. If so, It 

was required to furnish information oncerning the percentage of each cornpaf1y in 

the Joint Venture and their re µective re pensibillty; oor;iy of th(-] Et-see~ Cert.ificiilte 

of 'the successful bidder'; copy of the t x cl arano~ ertlfiQat~ of 1th(;} sueoes ful 

bidder' ; CV's of 'th~ suce sful bidd r'is1 k~y per Qnr,el; the liit {;)f Cfln ultancy 

experience on Aviation Security Projects s bmitted t>y !th succ~ aful bidder' ; the 

registered name and registrf!ltlon numiler of th cqmp AY tha will be th d~signated 

an Exempted Micro enterprise (EMS): and he allo0ated p-reeri.t~Qe fQr ~M~ in thi~ 

contract. 

[10] On 6 December 2019, the first respondent In re ponse to the letter a~serted 

that its oornmercial and technical information r.1 well as its trad,e secrets llotJld not 

be disclosed to ATh 

[11] After conducting an inve tigation into th bicidlng proees ar, th outc rn@ th@ 

CM Game to the conclu$1Qn that th fln~t re pond nt w~ ti1 entity thi:at s.ubn1itted 
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the bid, and it wa the entity that waf$ evalua ed at the pre~quallfic tlon tage. It met 

all the requirements et a.t th~t tage! which only con !9er~~ ~Qcontractin 

arrangements it would engage n should it succeed In the bid, Other documents 

considered only at a lat r stage of th valu~tion prooes ,. the propf Qf exp~rierwe, 

organizational structure, mt?thodology, it approaph t9 the wori~, and tl1~ comp~ny 

experience, footprint · nd pabiiity - w r , ac . o dihg tq th~ SCM. those of the 

second and not the first respondent. On thi undere fl it JJ of the fact . it concluded 

that the evaluatlen committee incorrectly s ess the first respondent's bid as it t1ad 

assess d the fir t re pendent' bid on th"' str n;th of the econcl respondent's 

attributes. Noting the SCM's conclusions, on 18 January 2Q20 ACSA posed ~hree 

questions to the first respondent. These were: 

a. 'ls NACO a separate leg~I entity register . d in the etherl~nds, if not: 

b. ia NACO the tradin narr-u~ gf thij iddins ·ritity, pein9 Royal 

HaskoningDHV (Pty) l.td? nd if not\ 

c. what is the radin9 n e 0f ()ya! H~ keningDHV (Pty) Ltd?' 

[12] The first respondent r pond d in writinQ, o 20 January 2020, st~ting; 

'2. Relyal H,~konlnQDHV I an ind, . P. ndent !nt rnational engineerinQ ~nd 
project management eon ultaRey I adiflij the °"9Y in sw;tijf nable 
developmer-1t and lnnovatl n. Our h ad office i in the Nethert~nd , 
with other principal offk;e ir, th§ United Kln9dQrn ijOd Indonesia. We 
also have estE1blish d offiee in Thailand, India ind the Arn~riQa ; nd 
w~ have a longN t· nding presence in Africa and the Middle f~st. 

3, lri South Afrlc , oyal H~skonirigOMV ( · ty) l,.td wa.s fQrm rly knewn 
as Stewart Sc\'>tt (Pty) l.,td and tr ding as , t wart Scott Intern . timf'l~I 
(''S$1"). Following ~ merger b@tw~e DHV @nd Roy~I Hijskanlng iA 
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2012, the company changed its name to Royal HaskoningDHV (Pty) 
Ltd to reflect the international branding of the enlarged group. 

4. In respon e to the aforementioned correspondence, we kindly confirm 

the following: 

4.1 NACO is not a separate legal entity but is~ brand of the Royal 
Haskoning DHV Group, of which Royal HaskoningDHV (Pty) 
Ltd forms part. 

4.2 NACO is not a registered trade name of Royc,11 HaskoningDHV 
(Pty) Ltd but is a brand of the Royal Haskoning Group. 
Furthermore, NACO Is identified as a specialist global 
engineering eon ulting s rvlces in the aviation industry. 

4,3 The trading name of the bidding entity is Royal Haskoning 

DHV (Pty) Ltd.' 

[13] Royal HaskoningDHV Group is a company established and incorporated in 

terms of the laws of the Netherlands. Importantly, the Roy~I Ha koningOHV Group 

has a 76.95% shareholding in Stewart Scott Holding (Pty) Ltd, which ir1 turn has a 

100% shareholding in the first respondent 

[14] On receipt of the r13sponse ACSA decides tha the awarding of the tender t0 

the first respondent was unlawful. It explained its reasoning in a letter to the first 

respondent, the relevant parts of whieh read. 

'2, On or about 12 March 2020 and sub equent to a r~qu t fpr 
information, Airports Company South Africa SOC Limited (\4,CSN) 
received a letter from one of the bidders in the abovementioned tender 
which advised that the tender had been awarded to an entity whioh did 
not meet the qualifying criteri~, n~mely NACO a Campany of Royal 
HaskoningDHV (''NACO") and that such award mu~t be wlthdr· wn 
falling whieh, they would bring an applic~t!0n to revi w and set aside, 
the ~ward. The letter nece~sltated that AeSA eonduct an intepn_ I 
review of the tend r and the following has been establiehed: -
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2.1 The company which 1,1brriltt a ender under RFP COR 
5796/2018 is oyal H~skoningDHV {Pty) L d, a outh African 
regi. tered company: 

2. ACO i company re9i t,..red in th~ Netherlanqi and is 
wholly o ,,m d by Roy I Hask;oning DHV, a eompany regi$tered 
in the Netherlan : 

2.3 Royal H sk ningDHV (Pty) L d and NACQ a Company of 
Royal Haskonlng DHV, ~lthot,Jgh r I ted, are two sep ate 
I gal .ntitles; 

2.4 The company th~t hould h1;lya, be n ev lu ted at all t~ge of 
the tender I oyal H~sk ningOHV (Pty) L d; 

i .s R y~I Ha3koningDHV (Pty) 1:,td Id ngt meet the requirerneAt 
for the function Ii y/t . chl"lic~I q iteria. The docum§mts provided 
for the f inctlonality/ t hnieal Qrit~rl pradornin~ntly relate to 
NACO, 

3. In the ircurnst nae , th w rd to o~al H skoningOHV {Pty} Ltd i 
unlavvful ~nd du~ to 11 tac th this I n adrni11i tratlv~ pre:,t;~ ij 

wher an awar' h s · Ire y b"' t (:I , ACS , is reqyired to 
approach th court to rev! w and t a ide th ~ward of the tend~r. 
We will theref re be approaching the c urt n this basis. ' 

The law and the merits of ACSA's c_ s 
-OX(JC Q.. CC! <,ct t. :z --

[15] ACSA being an organ of state is bound by the provi ions of s 217 of the 

Constitution. It prescribe that wh 11 an organ of stat 'oontr cts for goods or 

services, it must o so in ace rdance with . ystem vhich is fair, equitabl , 

transparent, competitive and cost~ ffectiv ', o 11pliarv.;;e wjth its terms is peremptory. 

Thus, the method nd system by whleh th . ter:td r ls . wardEJd h e to aGhievta fiv. 

objective ; 'fairness, qui y, tr nsparency, comp titiveneas,. nd o t e feotiv n§'"' ,•a 

~ Municipal Manager, Qattk nl Lo .a/ MunicipEllity and Another v PV · nerat Trading CQ 201 o (1) ~A 
356 (SCA) at [11J arid [1S]: Metro Proj<eets CC v Kle,r-ksdgrp l..ocal Munl Jpel/ty 2004 (1) SA 1e ($CA) 
at [11J 
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[16] This is a self review brought by an organ of state. The Prornotion of 

Administrative Justice Act 3 of 2000 (PAJA) is therefore not applicable.3 It can only 

be reviewed under the principle of legality.4 The application should be brought within 

a reasonable time which, In term of the common law, should be within six months of 

the applic~nt learning of the unlawfulness of its own decision. 

9,,oridonat.ion for ~he late ,filing, Qf th apgljcatio,n 

[17] ACSA brought the application em 13 October 2020, which is rnore than six 

months from 2.0 January 2020 when it claim~ to have learnt ef the yr,lawfulne$$ of it$ 

decision to award the tender to the fir t respondent. 

[18] The law regardin c;ondona ion of del~y in bringing , matt r tp court i$. trite. 

No purpo.::>e would be served in citing the many ~uthorities that l~y down the basic 

approach to be adopted and the principles to be applied to an application for 

condonatlon. Essentially, it is this: (I) the defaulting party, ACSA In this case, has to 

furnish a detailed expl~nation for its del~y; (ii) it must show that the delay wa not 

caused by a willful disre9ard by it elf of he pr scribed time periods: and, (Iii) it case 

on the merits must b strong, With regard to the first quefition, the length of the d lay 

has to be taken into account. The explanation must be compreh,.,n$ive and not 

vague: it mvst be as dijtailed as is po.;,sible in the circumstances. However, a poof 

explanation for the delay could, in the interest of justic , be overlooked If the ca e I 

o strong that refusing condonation wquld re ult in a failur of ju tioe. 

~ State Information Technology v Gijima Holdings (Pty) Ltd 2018 {i) SA 1 (CC) at [37] and [41) 
4Buffalo City Metropoliteln Municipality v Asta Construction (Pty) /,.td 2019 (4) SA 331 (CC) rJt [46J 
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[19] ACSA seeks condonation for bringing the application after the sl2<-month time 

limit. It claims that the onset of the lockdowns experienced in the country in response 

to the outbreak of the Covid~ 19 pandemic r l)lted in it being short-staffed from 

March 2020, and therefore it was unable to attend to the rnattar until October 2020. 

The respondents submit that this exphanation for t~ Ing more than six rnc,nths is 

woefully inadequate, and accordingly the apl,')li atiQn for condpn~tign should be 

dismissed for this reason only. The application i mer two month out of the time 

period identified by the commori law s reasonable; he ~;cplan tion ~iven is la king 

in detail but not completely unconvincing. !tis true th t th, operati ns of most people 

and corporates were prejudicially affected by th radio ! shift that took pl~ee on 

account of the decision of the government to irnpo::. . lockd('.)wns as fr. m Marc;h 2020. 

The prejudice took diff rent forms far different peopl~ ang for different corporate.$. 

ACSA's claim that in it~ <;ase it re ulted in short staffing, which in turn cause<;! it to 

take longer than norm.cal to attend to ltf~ bu inese i und r tand ble, It i:;ertairi!y is not 

a far-fetched explcJ11a·tion, Ordin rl! , I would RijV~ cgndoneg the fillrt{l1 <:,f the 

application more than si month after acqL1iring kn~ ledg. of the Oc,1U~ij of aetion. 

However, ACSA's case on the merits, as I show b low, f ils F.Q thie rea on, the 

application for condonation hould be refus d. 

\/\(a .. ~_the l~galitx grinciple_brea~hed py_.A .§f..?, 

[20] In this case th~re is no question th~t the bid proces was f~ir, equitable r➔o 

transparent. No party that wished t pl' oe a bid w s advantaged or disadvaflta9 d 

by the proce$S adopted. There is also nQ question that the first resp ndent' bid WpS 

lower than that of its competitor, ATL, by a $i niflcant amount Th~ only que tion iri 

this ease is: did he ev lu tion committee incorr~ctly take into account det~il$ ar,d 
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attributes of the second respondent when ssessing the bid, which was of the first 

respondent? To pronounce on the question, it is necessary to ask a prior one: are the 

two r spondents eparate entities? If they are fgynd to be two different entities then 

ca.edit questio, the application must succeed. If not then, too, cae(lif que$tio1 the 

application should fail. 

[21] It is common cause th~t th fir t responoent placed th€i bid. It is also common 

caw~e that the second re pondent does not have regi§tration nl!mber. There is 

nothing further that hows tha.t the second respond nt is a les;al entity. Reference to 

it can be found on aoh page of the bid document. 6lJt ther~ i nothing there that 

identifies it as an independent legal entity. The reference wa~ fully expl~ined by the 

first respondent in its letter to AC$A5; NACO i a, br nd name of the Royal 

HaskoningDHV Group; It has a global footprint as 1a speeiali t global engineering 

consulting service ln the aviation industry.' The first respondent is part of the Royal 

HaskoningDHV Group. However, it i an independent legal entity. It wg:1s entitled to 

place the bid . That it can draw on the expertise afld knowledge of other$ In the Group 

is an advantage it was entitled to r~ly on when placing Its b!d. It did not conceal that it 

was part of the Group, nor did it unfairly or di honestly draw or, the. strengths and 

knowledge acquired by the Group ever time. 

[22] In conclusion, on the facts b~fore me there is no question that 'NACO, a 

company of the Royal Ha&koningDHV' is not an indep~ndent legal entity. 

Accordingly, ACSA's concern that it may have incorrectly award~d the tender to th~ 

15 See (12] above 
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first respondent is based on a misunderstanding of the facts. The application should, 

therefore, fail. 

A,pplicat,Lon b'{ tb~ ~irs1 re§~Onden,1 to, file !,fyrth~Uilff~V!t.~~l..tfl~Cs1dlngs)'1a£i 2.!9~~9, 

[23] Before closing it is necessary to record that the firnt respondent had brought 

an application to file a supplementary answering affidavit after the replying affidavit 

was already filed. The application was opposed by the applioar,t The new evidence 

the first respondent wishes to introduce concern~ the prior relation hip between itGelf 

and the .,:applicant as well a the statu - of the first respondent within the Royal 

HaskoningDHV Group. Given the conclusion that the tender was correctly awarded 

to the first respondent there is no need to make a determination on the issue a~ to 

whether the new evidenee should be allowed or not, 

Costs 

(24] On thi$ issue th - parties w re ad /dam. Co .t~, they ~iY, t,euld follQw the 

result. I agree. 

[25] The following order is n,ade: 

1 

fN~ 
V~llyy 
Dates of hearing: 
Date of Judgment 
Representation 
For the spplicant: 
Instructed by: 
For the respondent; 
Instructed by: 

Condonation for the late filing of the application is refused. 

The applicant is to pay the costs. 

21 July 2022 
21 Sept 2022 

W Mokhare SC with A M Mtembu 
Cowan~Harper~Madikizela Attorneys 
A Govender 
Mortimer Govender Attorneys 


