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IN THE HIGH COURT OF SOUTH AFRICA 

WESTERN CAPE DIVISION, CAPE TOWN 

 

CASE NO:  CC13/2021 

DATE:  12-09-2023 

In the matter  between 

THE STATE 

and 

THANDOLWETHU FAKU Accused  10 

 
 

J U D G M E N T 

 

NZIWENI,  J :  

 

[1 ]  Ms W[…] P[…] [ the deceased] ,  res ided in her  house 

wi th her  8-year-o ld daughter ,  O[…] and her  2-  to 3-month-o ld  

daughter .    

 20 

[2]  The deceased and her  two chi ldren were backyard 

tenants at  House R1[…]6,  N[…] Street  in  Khayel i tsha.   The 

backyard of  R1[…]6 had two separate dwel l ings made of  

corrugated i ron.   The deceased resided in one of  the 

https://www.saflii.org/content/terms.html
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dwel l ings and a person referred to as ‘Boet  Archie ’  occupied 

the other .  

 

[3 ]  The deceased was shot  in  her  house in the presence 

of  her two s leeping minor  chi ldren.   The murder  of  the 

deceased arose f rom an inc ident  that  happened around 

midnight  on 10 January 2018.   She d ied in hospi ta l  due to a  

gunshot  wound to the head.   The deceased's 8-year-o ld  

daughter  found her  mother  lay ing non- responsive on the 

couch located in the l iv ing room of  her  dwel l ing.    10 

 

[4]  When the deceased got  shot  ins ide her  dwel l ing,  she 

and her  two chi ldren had just  moved into thei r  house a few 

days ear l ier .   The deceased and Thandolwethu Faku,  ( “ the 

accused”) ,  who was a pol ice constable wi th  the South Afr ican 

Pol ice Serv ice at  the t ime,  had one chi ld  together ,  the one 

who was 2-  to 3-  months o ld.    

 

[5 ]  The accused is  indicted on three charges namely,  

assaul t ,  murder ,  and defeat ing or  obst ruct ing the ends of  20 

just ice.    

 

The State a l leges in count  one that  the accused,  dur ing the 

per iod 2015 to 2018,  unlawful ly  and intent ional ly  assaul ted 

the deceased by h i t t ing her  wi th h is  hands.    



 3 JUDGMENT 

CC13/2021_2023.09.12 /… 

 

In count  two,  the State a l leges that  the accused unlawful ly  

and intent ional ly  k i l led W[…] P[…],  the deceased by shoot ing 

her  wi th a f i rearm. 

 

Last ly ,  in  count  three,  i t  is  a l leged by the State that  the 

accused on the day in quest ion,  wi th intent  to defeat  or  

obst ruct  the course of  just ice,  removed evidence f rom the 

cr ime scene and suppl ied fa lse informat ion to the pol ice as 

to the t rue ident i ty  of  the perpetra tor ,  which acts defeated or  10 

obst ructed the administ rat ion of  just ice.  

 

[6 ]  In  respect  of  count  two,  [ the murder  charge] ,  the 

State seeks th is  Court  to  exerc ise i ts  inherent  jur isd ict ion and 

impose a sentence of  l i fe  impr isonment  upon the accused.  

 

[7 ]  The accused was represented by Mr Nogemane 

throughout  these proceedings,  p leaded not  gui l ty to a l l  the 

charges preferred against  h im and e lected to exerc ise h is  

const i tu t ional  r ight  not  to prof fer  any p lea explanat ion.   In  so 20 

doing the accused puts in  issue every e lement  of  the cr imes 

he is  charged wi th.  

 

[8 ]  The State in  i ts  endeavours to prove i ts  case against  

the accused,  presented mul t ip le wi tnesses.   Cer ta in formal  
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admissions were a lso made by the accused.   Several  exhib i ts  

were a lso admit ted by th is  Cour t .   Turning to the State 

wi tnesses:  

 

[9 ]  Unath i  Bunzi  test i f ied that  the deceased was h is  

tenant  at  House R1[…]6,  N[…] Street .   He l ived in the main 

house s i tuated in f ront  of  the deceased dwel l ing.   He knew 

the deceased very wel l .   The yard of  the main house is  

fenced.   His backyard is  adjacent  to the neighbour ing homes.   

I t  was a lso h is test imony that  House R1[…]7,  Moosa Barend's  10 

[next  State wi tness]  house is  h is  immediate adjo in ing 

neighbour.   His  bedroom was 1.64 metres away f rom the 

entrance of  the deceased’s dwel l ing.   The only th ing between 

his bedroom and the deceased’s  entrance,  was h is  bedroom 

wal l .    

 

[10]  I t  was a lso h is  test imony that  normal ly  when 

something happens on h is yard,  he would hear .   On 10 

January 2018,  at  approximately 12 A.M, whi ls t  s leeping in h is  

bedroom, he was awakened by a knock.   He then l is tened and 20 

real ised that  the knock was at  the dwel l ing of  the deceased,  

which was beside h is bedroom.   

 

[11]  There was no no ise at  the t ime.  The knock was not  

loud,  but  a normal  knock at  the door .   He heard the deceased 
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saying:   "who are you?"   The deceased was asking f rom 

inside.   He then heard a person who was outs ide respond:   

" i t 's  me,  Thando".   He then heard a sound of  keys and a 

person opening and then heard two people speaking ins ide 

the deceased’s dwel l ing.    

 

[12]  He speci f ica l ly  heard the deceased ta lk ing wi th the 

person who knocked.   He could only hear  the voices of  two 

people ta lk ing but  could  not  hear  the contents  of  their  

conversat ion.  10 

 

[13]  Barely a  few minutes af ter  that ,  he heard only one 

sound l ike a chai r  h i t t ing a corrugated i ron st ructure .   

Because i t  was that  t ime of  the n ight ,  he could hear  the sound 

and i t  was loud.   He then fe l l  as leep.   Dur ing midnight  he 

woke up to the sound of  cry ing chi ldren,  but  he cont inued to  

s leep.   Again,  in  the ear ly  hours of  the morning,  he heard the 

chi ldren cry ing again.   He then heard one of  the chi ldren 

ta lk ing to her  mother ,  waking her  up.    

 20 

[14]  In the morning around 7 A.M, he heard people 

speaking Engl ish and speaking over  a radio in  h is yard.   He 

went  out  and d iscovered the pol ice.   The chi ld  came to h im 

and to ld h im that  her  mother  was on the sofa.   The pol ice to ld  

h im that  the lady was shot  and when he went  to look,  he saw 
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the deceased on the chai r  and bra ins on top of  her  head and 

on the wal l .    

 

[15]  He a lso test i f ied that  where N[…] Street  ends,  there 

is  a passage which leads to B[…] Dr ive,  the main road.   The 

length of  the passage is  about  14.8 metres.   The d istance 

between his house and B[…] Dr ive is  7.18 metres.   Short ly  

that  was h is test imony.  

 

[16]  Moosa Barends test i f ied that  on 9 January 2018 10 

around 11 P.M.  he heard a sound as he was prepar ing to 

s leep.   He thought  that  the sound was f rom an e lect r ic  wi re 

as there is  an e lect r ica l  box on h is yard.   He went  out  but  

could not  see any faul t  on the e lect r ica l  box.   He then stood 

outs ide and looked where the sound came f rom.  Whi ls t  he 

was look ing,  a male came f rom behind and passed behind 

h im.    

 

[17]  His yard and that  of  Mr Bunzi ,  [ the previous Sate 

wi tness] ,  have ad jacent  backyards wi th a shared gate.   The 20 

gate leads to both yards.   In  other words,  i t  is  an in ter l ink ing 

gate between the two yards.    

 

[18]  This par t icu lar  gate is  only known by the people who 

stay on Mr Bunzi 's  yard and h is yard.   The male person whom 
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he saw was coming f rom the d i rect ion of  the passage which 

is  normal ly  used by h is fami ly  and the people who l ive at  Mr 

Bunzi 's  house.    

 

[19]  Therefore,  i f  a  person comes f rom the area where he 

spot ted the male coming f rom, i t  means he was coming f rom 

Mr Bunzi 's  yard.   He d id not  take note of  the male person.   

As the male person was passing h im, he looked at  h im and 

they looked at  each other .   The male was about  2.5 metres 

away f rom him.  He d id see the male 's  face but  could not  see 10 

i t  c lear ly .   They looked at  each other  for  seconds.   He a lso  

test i f ied that  he looked at  h im for  one second.   He not iced 

that  he was not  wear ing a hat ,  d id not  have a lo t  of  hai r ,  but  

there was hai r .   The male was s lender and d id not  have a b ig  

head.   He had a smal l  head,  had a smal l  bony face and d id  

not  have a fu l l  moustache,  but  a l i t t le b i t  of  beard;  and he 

had b ig eyes.    

 

[20]  Due to the l ight ing in the veranda,  to h im the person 

appeared dark in  complex ion.   The male then put  h is  hoody 20 

over  h is  head.   There were st reet l ights on and they 

i l luminated wel l  around h is house.   Because of  the veranda,  

there was a shade where he was standing,  which made him 

not  to see c lear ly .    
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[21]  This male then proceeded to a b lack Polo vehic le  

that  was parked 5.4 metres away wi th i ts  warning l ights on.   

The vehic le was a smal l  b lack vehic le wi th round l ights  

s imi lar  to a Polo.   The next  day,  he saw the male person 

again at  Mr Bunzi 's  p lace.   He not iced that  he looks l ike the 

person he saw the previous n ight .   He a lso to ld h is mother  

that  the person looks l ike the person he saw the previous 

n ight .   The body st ructure,  the s ide of  the face and the 

complexion were the same.    

 10 

[22]  I t  was fur ther  h is test imony that  in  2019,  the 

fo l lowing year ,  he at tended a photographic ident i ty  parade.   

Dur ing the ident i ty  parade,  he p icked photo seven.   He then 

to ld the pol ice that  the person depicted on photo seven 

resembles the person he saw that  n ight .   He pointed h im out  

because he looked ident ica l  to  the person he saw.   The s ide 

of  the forehead was a lso s imi lar .   He a lso test i f ied he a lso 

recognised the vehic le which was p laced by the pol ice before 

h im.   Br ief ly  that  was h is test imony.  

 20 

[23]  Sergeant  Kondi le,  test i f ied that  on 6 November 2019,  

he was asked by Sergeant  Mbovane to ass ist  wi th a  

photographic ident i ty  parade.   The wi tness pointed a person 

and a vehic le.   The photograph which was pointed out  by the 

wi tness was photo ‘seven’  and the vehic le was photo ‘N’ .   
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According to h im, the ident i ty  parade was posi t ive,  because 

the invest igat ing of f icer  to ld h im who the suspect  was and 

which car  was involved.   The ent i re process was recorded.  

 

[24]  Warrant  Of f icer  Nyovane,  a lso test i f ied that  he was 

asked to assist  wi th the ident i ty  parade.   Short ly  that  was h is 

test imony.  

 

[25]  Constable Andiswa Mathebula test i f ied that  she is  a 

member of  the Metro Pol ice in  Phi l ipp i  South.   On 10 January 10 

2018 she was on duty when she received informat ion that  

there was a b lack VW Polo wi th regist rat ion number CA 4[…] 

that  was abandoned in Strandfonte in Dunes.   When she got  

to the vehic le,  she not iced that  noth ing was taken f rom i t .   In  

the boot  of  the vehic le,  there was a cooler  box.   There was 

no damage on the vehic le .   They then rece ived a repor t  that  

the vehic le was l inked to a h i jacking complaint .   Br ief ly  that  

was her  test imony.  

 

[26]  Constable Nogwane test i f ied that  whi ls t  he was on 20 

duty at  Mfuleni  pol ice stat ion the accused,  who was known to 

h im,  arr ived and to ld h im that  he was dropped by a car  at  the 

bushes near  the stat ion.   The accused to ld h im he was 

accosted when he went  to h is g i r l f r iend's p lace.   The accused 

re lated to h im that  he was put  in  the boot  and whi ls t  in  the 
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boot ,  he heard a gunshot  at  h is  g i r l f r iend's p lace.   The f i rs t  

th ing that  the accused ment ioned to h im,  was that  he was 

h i jacked and h is serv ice p isto l  was taken f rom him.  That  is  

a lso a br ief  summary of  the test imony of  the wi tness.  

 

[27]  Warrant  Of f icer  Gcobani  Tyal i t i ,  br ie f ly  test i f ied that  

he took the accused f rom Mfuleni  pol ice stat ion to 

Khayel i tsha pol ice stat ion.    

 

[28]  Sergeant  Hombiswa Khoza test i f ied that  she is  a  10 

Sergeant  at  Khayel i tsha pol ice sta t ion.   On 10 January 2018 

around 17:45,  she was on duty doing cr ime prevent ion as an 

invest igat ing of f icer .   She was cal led by Constable Mlonyeni  

to the Communi ty Serv ice Centre to come and interv iew a 

male person.   Upon her  arr iva l ,  she met  the accused who to ld  

her  that  he was h i jacked by three to four  males.   The accused 

a lso to ld her  that  the people that  h i jacked h im also shot  the 

mother  of  h is  chi ld ,  W[…].   The accused took them to the 

cr ime scene.   He showed them where the v ic t im was.    

 20 

[29]  When they arr ived at  the dwel l ing in quest ion,  they 

knocked,  and they were received by a chi ld .   The chi ld  

st ruggled to open the door  and the chi ld  handed over  the keys 

to them.  According to her ,  the chi ld  d id not  want  the accused 

to come and she kept  saying,  no,  no.    
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[30]  Ins ide the dwel l ing they found a lady in a pool  of  

b lood and a smal l  baby in the bedroom.  There were valuables 

ins ide the house.   The accused a lso to ld her  that  whi ls t  

park ing h is vehic le,  they [accuse at tackers]  pointed h im wi th 

a f i rearm and to ld h im to show them where he was coming 

f rom.  He took them to the p lace he was coming f rom.  At  the 

dwel l ing they knocked and W[…] opened the door .   The males 

just  shot  at  her .   Af ter  that  they took h im back to h is vehic le  

and put  h im in the boot .   They took h im to a bush in  Kle invle i  10 

and beat  h im up there.   They tore h is red gol f  t -sh i r t .   The 

accused col leagues f rom Fly ing Squad contacted h im.  She 

is  not  sure whether  i t  was h is col leagues that  contacted the 

accused or  h im who contacted them.  His col leagues took h im 

to a pol ice stat ion.   She is  not  sure whether  i t  was Kle invle i  

or  Mfuleni .   As s tated above that  was the account  that  the 

accused gave to her .  

 

[31]  Warrant  Of f icer  Hendr icks test i f ied that  on 10 

January 2018,  he was on duty at  Khayel i tsha pol ice stat ion.   20 

The accused who was the complainant  at  the t ime,  was 

wai t ing at  the Serv ice Centre.   He asked h im why he was 

there and the accused to ld h im that  he was h i jacked at  R 

Sect ion,  Khayel i tsha and the suspects forced h im into the 

boot  of  h is  vehic le.    
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[32]  The accused to ld h im that  the assai lants  dropped 

him near the army base in Spine Road.   The accused to ld h im 

that  af ter  he walked f rom the army base towards Mfuleni .   The 

accused a lso to ld h im that  the pol ice f rom Mfuleni  took h im 

to Khayel i tsha.    

He found i t  s t range that  the accused lef t  behind c lose pol ice 

stat ion that  could help h im and went  to Mfuleni .  

 

[33]  Af ter  15 minutes the accused informed him that  there 10 

was a shoot ing at  h is  g i r l f r iend's p lace in R Sect ion.   Besides 

that ,  the accused d id not  g ive h im any more informat ion.   

Af ter  the accused to ld h im about  the shoot ing at  the 

g i r l f r iend's p lace,  he to ld the accused that  they needed to  

rush to the scene.   The accused pointed the house they were 

supposed to go to.   They arr ived at  the scene at  the same 

t ime wi th Constable Ntoyake.   They went  to the dwel l ing at  

the back.   A chi ld  carry ing a baby came to the door  and was 

cry ing.   The secur i ty  gate of  the dwel l ing was st i l l  locked.   

When they entered the house,  he could see a woman ly ing on 20 

the couch wi th her  head backwards.   The accused d id not  

show any emot ions on the scene.  

 

[35]  Sergeant  Theko Ntoyakhe test i f ied that  he was on 

duty on 10 October 2018 at  Si te B,  Khayel i tsha pol ice stat ion.   
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On the day in quest ion,  he received an urgent  cal l  f rom 

Sergeant  Hendr icks and Xhosa te l l ing h im to come.   Sergeant  

Xhosa and Hendr icks to ld h im that  they have a complainant  

who to ld  them that  he was h i jacked and dumped somewhere 

at  Mfuleni .   They a lso informed him that  the compla inant  to ld  

them that  the h i jackers before they h i jacked h im,  they shot  

at  the house of  h is  g i r l f r iend.   He then escor ted Hendr icks 

and Xhosa to the scene of  the shoot ing.   The complainant  o f  

the h i jacking was a lso present  and the complainant  knew 

where the inc ident  was.  10 

 

[36]  They then got  to the house showed to them by the 

complainant .   They found the door  open,  but  the secur i ty  gate 

was locked.   A 7-  to 8-year-o ld chi ld  was ca l l ing the accused.   

The accused was normal  and just  sa id i t  is  the lady that  got  

shot .    

 

[37]  He was the one who was going to wr i te the statement 

of  the accused.   The accused a lso to ld h im that  whi ls t  he was 

going to h is g i r l f r iend's p lace,  he was stopped by three males 20 

who asked h im where he was going.   The accused then 

pointed where he was going and when they got  there,  the 

males shot  the deceased.   Br ief ly  that  was h is test imony.  

 

[38]  O[…] P[…],  test i f ied that  current ly  she is  12 years 
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old and staying wi th her  maternal  grandmother .   In 2018,  she 

was stay ing wi th her  mother ,  the deceased.   On the n ight  of  

the inc ident ,  she was s leeping in the bedroom wi th her  baby 

s is ter .   Dur ing the n ight  she was awoken by cr ies of  her  

s is ter .   When the baby was cry ing,  she would cal l  her  mother ,  

but  her  mother  d id not  respond.    

 

[39]  The deceased was s leeping on the couch.   She saw 

her  s leeping on the couch in the morning.   She a lso expla ined 

that  she says that  she was s leeping because she appeared 10 

as i f  she was s leeping.   Her  eyes were swol len.    

 

[40]  She then heard a knock at  the door  and i t  was the 

accused together  wi th two other  people.   The two people took 

them to her  grandmother 's  house.    

 

[41]  The deceased b i r thday was on the 18 t h  of  November.   

On 18 November  2016,  her  mother  said they should take food 

to the accused.   Indeed,  the deceased brought  food to the 

accused and to ld h im [ the accused]  that  she was going out  20 

wi th f r iends.   The accused d id not  agree to that .   The accused 

to ld her  [O[…]] ,  to  leave.    

 

[42]  Whi le she was wi th her  s is ter 's  aunt ,  she heard 

someone cry ing.   She went  out  running and when she got  to  
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the room where her  mom was,  she found the accused beat ing 

her  mother .   The accused was on top of  her  mother and the 

deceased was lay ing on her  back.   She pushed the accused 

and to ld h im not  to beat  her  mother .    

 

[43]  She only  to ld about  the inc ident  af ter  the passing 

away of  her  mother [ the deceased] .  She to ld her  grandmother .   

Br ief ly  that  was her  test imony.  

 

[44]  N[…] P[…],  mother  of  the deceased,  a lso test i f ied 10 

that  two pol ice of f icers came to her  house to te l l  her that  the 

deceased was shot  and brought  her  two grandchi ldren.   In  

2016 she saw the deceased wi th a scratch.   O[…] to ld her  

that  the deceased susta ined the scratch on her  b i r thday,  18 

November 2016.    

 

[45]  T[…] P[…],  test i f ied that  the deceased was her  

s is ter .   The deceased,  before she l ived at  R1[…]6,  she rented 

a house in Kuyasa,  Khayel i tsha.   On 10 January 2018 he 

receive a cal l  f rom his mother  te l l ing h im that  the deceased 20 

was shot .   From his mother 's  house he went  to hospi ta l  where 

the doctor  to ld him that  there is  noth ing that  they could do 

for  h is  s is ter .   Br ief ly  that  was h is test imony.  

 

[46]  Colonel  Pretor ius,  test i f ied that  he is  current ly  
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at tached to the Provincia l  Ser ious and Vio lent  Cr imes.   He 

has been a member of  the South Afr ica Pol ice Serv ice for  

some 35 years.   He is  the commander of  the h i jacking and he 

is  the invest igat ing of f icer  of  th is  case.    

 

[47]  This case was registered as a murder  and h i jacking 

case.   At  the t ime the docket  of  th is  case was handed to h im,  

there were no suspects in  th is  case.   He then referred the 

docket  to the Di rector  of  Publ ic  Prosecut ions ( “DPP”) ,  for  

guidance and inst ruct ions.    10 

 

[48]  Late in  2019 or  2020 he received an inst ruct ion f rom 

the DPP that  he should charge the accused.   The accused 

was arrested on 6 January.    

 

[49]  I t  was a lso h is test imony that  dur ing the in i t ia l  s tages 

of  th is  case,  the accused was a complainant .   He a lso 

test i f ied that  the invest igat ion of  the case was done in two 

ways in order  to conf i rm the accused’s  vers ion.   The accused 

to ld h im what  had happened to h im.  According to h im,  what  20 

made the vers ion of  the accused to be suspic ious was the 

c la im that  h is assai lants wanted h is vehic le .   They asked h im 

where he was going.   I t  was h is test imony that  in h is  

exper ience the h i jackers would threaten motor is ts and take a 

vehic le.   He a lso test i f ied that  i t  was a lso suspic ious that  no 
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valuables of  the deceased were taken away.   Notwi thstanding 

the suspic ions,  the accused was t reated as a v ic t im.    

 

[50]  Eventual ly  the h i jacking case was regarded as fa lse 

and invest igat ions were c losed.   The accused was charged in  

2021.   A photographic ident i ty  parade was held because at  

that  t ime the accused was not  arrested yet .    

 

[51]  Warrant  Of f icer  Meir ing,  test i f ied that  she is  

at tached to the Bal l is t ic  Sect ion as an examiner  of  forensic  10 

bal l is t ic  cases.   She a lso gave test imony regarding her  

exper ience and qual i f icat ions.   On 15 January 2018,  she 

conducted a cr ime scene reconst ruct ion at  R1[…]6 and at  

R836 Si te B,  Khayel i tsha.   At  the cr ime scene she observed 

the fo l lowing:   one possib le bul le t  hole through the western 

wal l .   At  R836,  she observed one bul le t  hole through the 

eastern wal l  and possib le r icochet  mark on the bedroom 

cei l ing.   She then concluded that  the shot  was f i red f rom 

R1[…]6,  Si te B,  Khayel i tsha at  a s l ight  upward angle.    

 20 

[52]  She a lso at tended a postmortem examinat ion of  the 

deceased.   Dur ing the examinat ion of  the deceased body,  she 

noted a bul le t  ent rance hole above the lef t  ear  of  the v ic t im 

and one exi t  hole in  the r ight  s ide of  the head,  a lmost  midway 

between r ight  ear  and top of  the head of  the v ic t im.    
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[53]  She concluded that  the bul le t  was f i red f rom the lef t  

s ide to the r ight  s ide of  the v ic t im.   She a lso concluded that  

the deceased was s i t t ing or  ly ing when she was shot .   

According to her ,  i t  was impossib le that  the deceased could 

have been standing at  the t ime she was shot .   She concluded 

th is because the bul le t  hole was 1.3 metres f rom the f loor  

and the deceased was 1.6 metres ta l l .   I t  was a lso her  

conclusion that  the shooter ,  when he f i red the shot ,  he was 

in the v ic in i ty  of  the couch.   I t  is  a lso her  opin ion that  the 10 

shooter  had the f i rearm at  an upper angle in  the couch next  

to the v ic t im or  very c lose to the v ic t im in the couch.    

 

[54]  She a lso test i f ied that  i t  is  impossib le that  the shot  

was f i red f rom the door  of  the deceased p lace.   I t  was a lso 

her  test imony that  the sound of  a gun can be muf f led even 

wi th a cushion.   That  is  a br ief  synopsis of  the State 's  case.  

 

[55]  At  the c lose of  the prosecut ion 's case,  Mr Faku took 

the wi tness stand in h is own defence and d id not  cal l  any 20 

wi tnesses.   He unequivocal ly  denied that  he commit ted the 

of fences.   He test i f ied that  he became a pol ice of f icer  f rom 3 

March 2016.   The deceased was the mother  of  h is  ch i ld .   They 

were no longer in  a re lat ionship.   However ,  they st i l l  had a 

good re lat ionship.    
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[56]  He went  to the p lace of  the deceased to g ive her  

money for  thei r  ch i ld .   He was not  fami l iar  wi th the p lace 

where the deceased stayed.   I t  was h is f i rs t  t ime to go to the 

p lace of  the deceased.   He parked h is vehic le in  N[…] Street  

and walked to the p lace of  the deceased.   As he was about  

to enter  the gate,  he heard footsteps of  people walk ing 

behind h im.  Someone grabbed h im on the back.   When he 

looked,  he saw someone point ing h im wi th a f i rearm.   One 

grabbed him on the waist  and took h is f i rearm.   10 

 

[57]  Dur ing cross-examinat ion he a lso test i f ied that  the 

one hold ing h im on the waist  a lso searched h im and took h is  

wal let  and f i rearm.   He a lso test i f ied that  they a lso took h is  

phone and car  keys.   I t  was a lso h is test imony dur ing cross-

examinat ion that  one of  h is  assai lants punched him on h is  

nose as he was st ruggl ing and he b led.   His assai lants asked 

h im where he was going and he to ld them.   

 

[58]  They then to ld h im to proceed and go to where he 20 

was heading for .   They went  in to the yard.   They pul led h is  

sweater  over  h is  face.   They walked towards the backyard 

and one of  the assai lants was cover ing h im wi th h is sweater  

and another  one was leading h im, te l l ing h im where to go.   I t  

d id not  cross h is mind that  he should take the assai lants to a  
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wrong p lace.   

 

[59]  He test i f ied that  he led the assai lants  to the 

deceased dwel l ing because they pointed h im wi th a f i rearm.  

According to h im, he d id not  have a choice.   He a lso thought  

that  they were going to re lease h im.   I t  was a lso h is test imony 

that  he had to protect  h imsel f .   He responded to the 

assai lants the way he thought  he should respond.    

 

[60]  At  the deceased’s p lace,  one assai lant  to ld h im to 10 

knock.   He test i f ied that  af ter  he had knocked,  the deceased 

asked who i t  was and he said,  " i t 's  me,  Thando."   The 

deceased opened the door  and the secur i ty  gate.   He stood 

ins ide the house next  to the door .   As h is face was c losed,  

he could not  see whether  the assai lants pointed the deceased 

wi th a f i rearm.  One of  the assai lants gave an inst ruct ion that  

he should be taken to the car .   He was taken to h is  car  and 

put  in  the boot .    

 

[61]  About  two to three minutes later ,  whi ls t  he was in the 20 

boot ,  he heard a gunshot .   Because he was not  there,  he d id  

not  know whether  a person was shot .   He had mixed thoughts.   

He thought  that  they were shoot ing at  someone or  in  the a i r .   

He was worr ied about  h is chi ld  waking up.   In a shor t  whi le  

he heard footsteps and the vehic le  was then dr iven away wi th  
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him in the boot .    

 

[62]  When he made the repor t  to  the pol ice,  he d id not  

te l l  them about  the gunshot .   This is  so because the pol ice 

quest ioned h im and he responded to the quest ions which 

were posed.   Later  on,  he test i f ied that  he re lated the events 

in  the sequence of  thei r  happening.   He wanted to put  i t  c lear  

the way i t  happened.   The way he put  i t  was the way he 

thought  he would get  assistance.   He a lso test i f ied that  he 

to ld Monyakhe to  go to the cr ime scene to  go and check i f  10 

anyone was shot  because he heard gunshots.    

 

[63]  Back to h is car jacking,  he fur ther  test i f ied that  the 

car  stopped af ter  dr iv ing for  a whi le and then he was thrown 

out  of  the boot .   Whi ls t  being po inted wi th a f i rearm, they 

demanded that  he take of f  h is  shoes.   His assai lants then 

drove away and lef t  h im in a bushy area.   He walked and 

accidenta l ly  ended up at  Mfuleni  pol ice stat ion.   He then to ld 

the pol ice that  he was h i jacked in Khayel i tsha.    

 20 

[64]  Af ter  being at  Mfuleni  pol ice stat ion for  a whi le,  he 

was then taken to Khayel i tsha pol ice stat ion.   At  Khayel i tsha 

he to ld Constable Mlonyeni  what  had happened and she 

Mlonyeni ,  took h is statement .   He narrated to her  that  he was 

h i jacked when he went  to g ive the mother  of  h is  chi ld  money.   



 22 JUDGMENT 

CC13/2021_2023.09.12 /… 

He also to ld Mlonyeni  that  the h i jackers put  h im in the boot  

and asked h im to take h im back to the p lace as he was 

worr ied about  the safety of  h is  chi ld  and the mother .   He did  

not  see Mlonyeni  test i fy ing in th is  t r ia l .   He was then taken 

to Khayel i tsha.    

 

[65]  Upon arr iva l  on the cr ime scene,  they knocked and 

the chi ld  came to h im.  He hugged the chi ld .   Af ter  the chi ld  

had opened the door ,  two pol ice of f icers came and stood at  

the door .   He took charge.   The chi ld  was cry ing and she to ld  10 

h im that  her  mother  was lay ing on the couch b leeding and her  

younger s is ter  was s leeping in the room.  As he was about  to  

enter  the pol ice said he should stand aside,  they want  to get  

the baby.  

 

[66]  His mind was not  work ing wel l .   He was shocked.   I t  

was a lso h is test imony that  when he got  h is  vehic le  that  was 

h i jacked back,  he not iced that  there was a dent  on the lef t  

s ide and on the car  radio.   The lef t  s ide of  the f ront  bumper 

was a lso loose.   He was arrested on 6 January 2021.   He a lso 

d isputes that  Hendr icks was on the cr ime scene wi th h im.   

That  is  a  br ief  summary of  Mr Faku’s evidence.  

 

Evaluat ion 

[67]  In th is  mat ter ,  there is  no d i rect  ev idence that  the 
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accused shot  the deceased.   Therefore,  the State re l ies on 

c i rcumstant ia l  ev idence to prove the gui l t  o f  the accused.   I t  

is  t r i te  that  the accused person 's gui l t  can only be secured i f  

the case against  h im is  proven beyond reasonable doubt .   

Thus,  the gui l t  o f  the accused can never  be v indicated upon 

speculat ion or  a mere suspic ion or  baseless inferences.   The 

State has a burden of  proving each e lement  of  the of fences 

preferred against  the accused beyond reasonable doubt .  

 

[68]  Important ly ,  there is  no burden upon the accused 

person to prove h is innocence.   In  order  for  the accused 

person to be af forded the benef i t  o f  the doubt  h is vers ion 

needs only to be reasonably possib ly t rue.   I f  h is  vers ion is  

reasonably poss ib ly t rue,  the Court  does not  even need to  

bel ieve h im.    

 

[69]  In th is  mat ter  the fo l lowing are common cause or  not  

ser iously  d isputed that :  

 

•  the accused was at  the p lace of  the deceased before 

she was shot  at .  

 

•  the vehic le of  the accused was around the v ic in i ty  of  the 

deceased around midnight  on the n ight  the deceased 

was shot  at .  
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•  the accused was dr iv ing a b lack VW Polo on the n ight  

in  quest ion.  

 

•  on the n ight  in  quest ion the accused knocked at  the door  

of  the deceased around midnight .  

 

•  on the n ight  in  quest ion,  before the deceased got  shot ,  

the accused ident i f ied h imsel f  as Thando,  a loud,  in  the 

yard of  Bunzi  [where the deceased l ived?]  

 

•  a  gunshot  was f i red in the v ic in i ty  at  the re levant  t ime.  

 

•  the accused when he a l ighted h is motor  vehic le on route 

to the deceased 's  p lace,  he had h is serv ice p isto l  in  h is  

possession.  

 

•  there is  an inter l ink ing gate between the yard of  Bunzi  

and Barends.  

 

[70]  I t  is  so that  in  th is  case both Bunzi  and Barends were 

s ingle wi tnesses as far  as thei r  respect ive test imonies are 

concerned.   Therefore thei r  ev idence needs to be approached 

wi th caut ion.  

 



 25 JUDGMENT 

CC13/2021_2023.09.12 /… 

[71]  Addi t ional ly ,  as far  as Barends’s test imony is  

concerned,  there is  another  caut ionary ru le  appl icable to h is  

test imony.   This is  so,  because h is test imony a lso involves 

evidence of  ident i f icat ion.   

 

[72]  Bunzi 's  [ the landlord]  ev idence establ ishes the 

accused 's presence ins ide the deceased 's  house.   In th is 

regard,  Bunzi ’s  test imony even f inds support  in the test imony 

of  the accused.   This I  say because the accused amongst  

others agrees wi th Bunzi  that  he knocked at  the deceased's 

door  and af ter  he had ident i f ied h imsel f  to  the deceased;  the 

deceased opened her  doors and he d id go ins ide her  [ the 

deceased’s]  house.    

 

[73]  However ,  the vers ion of  the accused reveals that  he 

was coerced to do the abovement ioned factors.   Moreover ,  i t  

is  worth not ing that  Bunzi 's  test imony goes fur ther  and states 

that  he could hear  the person who ident i f ied himsel f  as 

Thando ta lk ing wi th the deceased ins ide the house of  the 

deceased.   More speci f ica l ly ,  Bunzi  was adamant  in  h is  

test imony that  he heard a conversat ion between the two 

people.   What  is  s igni f icant  about  the test imony of  Bunz i  is  

the fact  that  there is  a sequence of  events that  took p lace 

wi th in a comparat ive ly shor t  per iod of  t ime.  
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[74]  The several  p ieces of  ev idence tendered by the State 

through the test imonies of  Bunzi  and Barends are 

corresponding wi th each other .  In  my mind,  these p ieces of  

ev idence,  in  cumulat ion point  to  one d i rect ion.  According to  

Bunzi ,  the ser ies of  events begins wi th a knock.   Then the 

deceased enquires as to who was knocking.   The person 

ident i f ies h imsel f .  The deceased opens the door .   A 

conversat ion of  two people ensues,  then he [Bunzi ]  hears a  

sound.    

 

[75]  Important ly ,  Barends a lso heard a sound around the 

same t ime and went  to invest igate immediate ly where the 

sound came f rom.  As he was invest igat ing the source of  the 

sound,  Barends saw a male person walk ing in h is yard f rom 

the d i rect ion of  Bunzi ’s  yard.   In  the test imony of  Barends,  

there is  a lso a sequence of  events  that  took p lace,  the sound 

he heard and the s ight ing of  the man coming f rom the s ide of  

Bunzi ’s  house.   

 

[76]  In the context  of  th is  mat ter ,  i t  is  not  far fetched to 

conclude that  the sound that  was heard by Barends is  the 

same sound that  was heard by Bunzi .   In the c i rcumstances 

of  th is  case,  i t  seems to me too much of  a coincidence that  

they would hear  a sound around the same t ime.   
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[76]  I t  is  s igni f icant  to note that  Bunzi  per t inent ly  ment ions 

that ,  that  par t icu lar  n ight  in  quest ion was a quiet  one.   Bunzi  

test imony a lso reveals that  normal ly  when something 

happens on h is yard,  he would hear  i t .   He a lso test i f ied that  

i f  there was a commot ion on h is yard,  he would have heard 

i t .   This in  my v iew,  is  demonstrated even by the fact  that  h is  

evidence reveals that  he could even hear  a sound of  keys,  a 

person opening a door  and he could even te l l  that  two people 

were speaking ins ide the deceased 's dwel l ing.   This is  a lso 

not  far fetched i f  regard is  had to the proximi ty of  h is  bedroom 

compared to the locat ion of  the deceased 's  dwel l ing.    

 

[77]  Important ly ,  the c i rcumstances of  th is  case do not  

suggest  that  Bunzi 's  test imony is  a fabr icat ion.   Bunzi  had no 

reason or  mot ive to fabr icate h is test imony.   Surely,  had he 

wanted to fabr icate or  had a vested interest  in  the outcome 

of  th is  case.   He could have easi ly  said  that  he saw the 

accused in h is yard.   I  d id not  get  the impression that  he was 

b iased against  the accused or  that  he had improper mot ives 

in test i fy ing.  

 

[78]  In addi t ion,  Bunz i  test i f ied that  he was awakened by a 

knock.   The quest ion that  ar ises is ,  i f  Bunzi  was awoken by 

a knock at  the door  of  the deceased what  would prevent  h im 

to hear  a commot ion of  people robbing a person r ight  in  f ront  
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of  h is  gate and walk ing in  h is yard? 

 

[79]  Par t icu lar ly ,  i f  regard is  had to the vers ion of  the 

accused that  reveals that  h is  assai lants  were ta lk ing to  

h im[ the accused] .  

 

In  contrast  to the accused 's test imony,  Bunzi  test i f ied that  he 

heard the deceased ta lk ing wi th the person who knocked at  

her  door .   The only th ing he could not  hear  was the contents  

of  the conversat ion.  

 

This Court  gets the d ist inct  impression that  whi ls t  awake 

Bunzi  paid fu l l  a t tent ion to what  was happening at  the 

deceased's house,  that  was not  far  f rom his bedroom. 

 

[80]  I t  is  so that  the evidence of  Bunzi  does not  ment ion as 

to when the person who knocked at  the door  of  the deceased 

lef t  the place of  the deceased.   In my mind th is shows honesty 

on the par t  of  Bunzi .   This in  my mind c lear ly  indicates to th is  

Court  that  Bunzi  only test i f ied about  what  he heard and he 

d id not  embel l ish h is test imony.   The fact  that  he d id not  hear  

the person who ident i f ied h imsel f  as Thando leave the 

deceased's house,  does not  necessar i ly  det ract  f rom his  

abi l i ty  to hear  what  was happening at  the deceased's house.   

For  that  mat ter  he d id not  even hear  the sound of  a gunshot .   
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Yet  the evidence reveals that  the deceased was shot  at  the 

cr i t ica l  t ime.  

 

[81]  Fur thermore,  the vers ion that  there was only one 

person in the yard of  Bunzi  in  a way is  suppor ted 

c i rcumstant ia l ly  by the fact  that  Barends test i f ied that  on the 

n ight  in quest ion around 11P.M. whi ls t  he was invest igat ing 

the source of  the noise he heard.   He saw a male person 

coming f rom Bunzi ’s  yard going through h is yard.  

 

[82]  I t  is  the test imony of  O[…],  the daughter  of  the 

deceased that  on the n ight  of  the inc ident  she was awoken 

by her  baby s is ter  cry ing.   She cal led her  mother ,  but  she d id  

not  respond.   Remarkably ,  Bunzi  a lso heard the baby cry ing.   

I t  is  a lso notable that  O[…] who was in the house where the 

deceased was shot  at ,  d id not  hear  any gunshot  but  was 

awoken f rom her  s leep by cr ies of  her  s is ter .   The gunshot  

that  k i l led the deceased was a lso not  heard by Barends who 

does not  stay far  away f rom where the deceased was shot  at .  

 

However ,  s t rangely enough the accused,  who was according 

to h is vers ion in the boot  of  a car  which was not  parked in  

the immediate v ic in i ty  of  the deceased's house,  compared to 

the houses of  Bunzi  and Barends was able  to hear  a gunshot .   

A l though according to h im he heard the gunshot ,  he could not  
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see to whom or  who f i red the gunshot  as he was in the boot  

of  the car .   What  is  baf f l ing is  that  people who were nearer  

than h im to the deceased's house d id not  test i fy  that  they 

heard any gunshot .   Instead,  they test i f ied they heard a 

sound.   Surely i f  the accused who was in  the boot  heard a 

gunshot  in  the area,  Bunzi  and Barends should a lso have 

heard a gunshot .   As ment ioned previous ly the deceased's  

chi ld  was only awoken by the cry  of  her  baby s is ter  and not  

a gunshot .  

 

[83]  The quest ion which begs is  why is  i t  that  only the 

accused heard the gunshot  that  n ight?  I t  real ly  boggles one 's  

mind that  the accused managed to hear  a gun shot .   

Cer ta in ly ,  in  the context  of  th is  case,  the gunshot  ostensib ly  

heard by the accused is  not  a random gunshot .   This I  say 

because even on h is own vers ion,  af ter  he had heard the 

gunshot  a few minutes later  h is  at tackers came to the car .    

 

[84]  In  my v iew,  i t  is  impossib le that  the accused could have 

heard the gunshot  i f  he was at  a d istance fur ther  compared 

to O[…],  Bunzi  and Barends.   The inference is  inescapable 

that  the accused d id not  hear  the gunshot  in  the boot  of  any 

car .  

 

The evidence in th is  mat ter  leads to the only conclusion that  
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something was used to muf f le the f i r ing sound of  the gun.   

Hence,  people who were in c lose proximi ty to the deceased,  

compared to where the accused was,  said they could not  hear  

the gunshot .  

 

[85]  Warrant  Of f icer  Meir ing,  the bal l is t ics exper t  ca l led by 

the State.   When quest ioned by the Court  she test i f ied that  

the sound of  a weapon can be muf f led wi th an i tem l ike a 

cushion.  

 

In  my v iew,  i t  is  inherent ly  unl ike ly that  a random cr imina l  

would muzzle the sound of  a gun.   Yet ,  he or  them were 

brazen enough to take a st ranger,  the accused,  in to a yard 

and conned the deceased to open her  doors and then shot  

the deceased.   I t  is  a lso h ighly improbable that  people who 

manage to rob thei r  f i rs t  v ic t im,  the accused,  would s imply  

go and shoot  someone and leave wi thout  tak ing anyth ing of  

value f rom her  house.   Surely ,  i t  is  not  far fetched to th ink 

that  a person who muf f led the f i rearm knew that  there were 

chi ldren in the house and he d id not  want  to wake the chi ldren 

up.  

 

[86]  An inference is  a lso inescapable that  the shooter  a lso 

d id not  want  to draw at tent ion in order  to inv i te the publ ic  to 

h imsel f .   In  my mind the muf f l ing of  the weapon was a 
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calculated move.   Clear ly ,  in  th is  mat ter  the shooter  d id not  

act  rashly.   This is  a lso ev ident  by the fact  that  i t  is  common 

cause in th is mat ter  that  the house of  the deceased was 

locked when the pol ice and the accused came to the cr ime 

scene.   There was a lso no evidence that  indicated that  there 

were s igns of  a s t ruggle.  Evident ly ,  the door  was not  locked 

by the deceased or  O[…] [ the chi ld  of  the deceased] .    

 

[89]  The evidence of  O[…] was fu l l  o f  deta i ls .   I  got  the 

d ist inct  impression that  she was test i fy ing about  everyth ing 

she exper ienced that  morning.   I  say that  she d id not  lock the 

door  because she never  test i f ied that  when she woke up in 

the middle of  the n ight  due to the cr ies of  her  s is ter  she went 

to lock the door .  

 

[90]  I t  was a lso her  test imony that  whi ls t  she was 

at tempt ing to wake her  mother ,  she heard a knock at  the door  

and she then saw i t  was the accused together  wi th the pol ice.  

 

The pol ice test i f ied that  they are the ones who opened the 

door  as O[…] could not  open the burglar  door .   The pol ice 

a lso corroborated each other  that  they were the ones who 

opened the burglar  door .  This evidence was never  chal lenged 

by the accused.  
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The quest ion which apt ly  ar ises here is  which hardened 

cr iminal  would take t ime to lock an in jured v ic t im ins ide her  

house af ter  shoot ing her?  

 

[91]  I f  regard is  had to Exhib i t  “R,”  photos 4 and 13 as wel l  

as Exhib i t  “5” ,  i t  is  c lear  that  the doors of  the deceased 's 

house are not  the type of  doors that  can be c losed and locked 

s imul taneously.  

 

I t  is  my v iew that  i t  would be a tota l ly  b izarre th ing,  even for  

a random cr iminal  to  lock h is v ic t im in af ter  shoot ing her .   In  

my mind the locking of  the house of  the deceased suggests 

a person who had a par t icu lar  in tent  or  wanted to achieve a 

cer ta in resul t .   I t  a lso suggests the person was conf ident  that  

he got  away wi th  what  he d id.  I  do not ,  of  course,  suggest  

that  at  t imes cr iminals never  act  b izarre.   However ,  in the 

c i rcumstances of  th is  mat ter ,  the fact  that  the door  of  the 

house of  the deceased was found locked by the pol ice is  qui te 

i l luminat ing.   I t  is  another  s igni f icant  p iece of  the j igsaw 

puzzle.  

 

[92]  According to Meir ing i t  was impossib le that  the 

deceased stood at  the t ime she was shot .   I t  is  her  test imony 

that  the deceased had sat  or  lay on the sofa when she was 

shot  at .   She a lso test i f ied that  the shot  that  s t ruck the 
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deceased d id not  come f rom the di rect ion of  her  door .    

 

I f  regard is  had to the test imony of  the accused that  the 

deceased opened for  h im and h is at tackers,  i t  then boggles 

one's mind as to what  under those c i rcumstances would make 

the deceased to go l ie  or  s i t  down.  Par t icu lar ly ,  i f  regard is  

had to the test imony of  the accused that  at  that  juncture h is  

face was c losed.   Surely,  that  was a very suspic ious 

c i rcumstance,  Moreso,  when the accused according to h is  

own vers ion was taken away.  That  would have made the 

deceased very scared and nervous.    For  that  matter ,  why 

would the shooter  or  shooters make her  to l ie  or  s i t  on the 

sofa before they shoot  her .    

 

[93]  In my mind,  the evidence that  the deceased was s i t t ing 

or  ly ing down before she was shot  at ,  suggests that  at  that  

cr i t ica l  t ime she was wi th  someone she knew.   

 

[94]  Signi f icant ly ,  the test imony of  Barends reveals the 

person whom he saw went  to a b lack Polo vehic le.   As 

previous ly ment ioned,  i t  is  common cause in th is  mat ter  that  

the accused at  the re levant  t ime drove a b lack VW Polo.   I t  

is  so that  the condi t ions of  observat ion at  the t ime Barends 

saw the male that  came from the side of  Bunzi ’s  p lace were 

not  favourable.   However ,  s ight  should not  be lost  of  the fact  
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that  Barend a lso saw in the fo l lowing morning a male in  the 

yard of  Bunzi  ta lk ing to the pol ice.   And according to h im that  

male person looked l ike the person he saw the previous n ight .   

Barends dur ing h is test imony never  verbal ised i t  that  the 

person he saw was the accused.   Nonetheless,  i t  is  common 

cause in  th is  mat ter  that  the person Barends pointed out  

dur ing the photographic ident i ty  parade was the accused.  

 

[95]  This Court  admits that  i f  the evidence of  Barends was 

the only evidence l ink ing the accused,  i t  would not  have been 

suf f ic ient .   This Court  is  a lso mindfu l  of  the fact  that  when i t  

considers evidence i t  should do so hol is t ica l ly .   In  th is  mat ter ,  

the ident i f icat ion of  the accused by Barends is  a lso supported 

by other  object ive facts.  

 

For  instance,  the accused p laces h imsel f  at  the cr ime scene 

at  a very crucia l  t ime,  and the accused a lso admits to hear ing 

a gun shot .  Bunzi ’s  test imony is  a lso another  object ive fact  

that  supports the test imony of  Barends.   This is  so because 

Bunzi ’s  states that  he only heard one person knocking and 

ta lk ing to the deceased.   And i t  so happens that  Barends a lso 

spot ted one person who he later  ident i f ied as the accused 

coming f rom Bunzi ’s  s ide through a gate which is  not  used by 

other  people who do not  stay in  h is or  Bunzi ’s  yard .  
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[96]  Another  object ive fact  is  that  the person a lso goes to 

a vehic le which is  the same make and colour  as that  of  the 

accused.   Hence,  in  the context  of  th is  case i t  seems more 

probable that  the person seen by Barends was the same 

person who was heard by Bunzi ,  ident i fy ing h imsel f  as 

Thando.  

 

[91]  The logical  conclusion is  that  these factors I  have just  

ment ioned cannot  be s imply at t r ibuted to just  a terr ib le  

coincidence.   This I  say because Barends says he ident i f ied 

the accused.   What  are the chances that  he pointed out  

someone who says he was on h is own vers ion,  on the cr ime 

scene?   

 

[92]  I  do not  have any reason why I  should not  bel ieve the 

State wi tnesses.   They made a good impression to th is  Court .   

I  d id not  get  the impression that  they wanted to fa lsely  

impl icate the accused.   I t  is  so that  there is  a contradict ion  

between Xhosa[?]  and Ntoyakhe regard ing the react ion of  

O[…] to the accused when the accused ar r ived at  the p lace 

of  the deceased wi th the pol ice.   In  my v iew th is is  not  a  

mater ia l  contradict ion as i t  only af fects deta i ls .   Th is  

contradict ion between the two wi tnesses does not  af fect  thei r  

credib i l i ty .   The react ion of  O[…] at  that  juncture is  nei ther  

here nor  there as the chi ld  was asleep dur ing the cr i t ica l  t ime.  
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[93]  I t  is  so that  the evidence of  the d i f ferent  pol ice of f ic ia ls  

reveals that  when they deal t  wi th the accused af ter  the 

shoot ing,  the accused according to them, the accused gave 

d i f ferent  vers ions as to what  the accused re lated to them.  

Obviously,  they cannot  be faul ted for  th is  as they re lated 

second-hand informat ion.   Hence,  they have got  d i f ferent  

accounts as to what  the accused to ld them.   

 

[94]  I  am also sat is f ied that  the test imony of  the State 

wi tnesses was re l iable.   Par t icu lar ly ,  i f  thei r  test imony is  

g iven regard hol is t ica l ly .    

 

[95]  Turning to the accused as a wi tness,  the accused d id  

not  make a good impression to th is  Court .   His vers ion 

regarding what  happened to h im when he was accosted is  

real ly  not  c lear .    

 

Dur ing h is evidence- in-chief  he said as he was approaching 

the gate,  he fe l t  someone grabbing h im on h is back.   Yet  

dur ing cross-examinat ion he test i f ied that  af ter  he heard 

footsteps and as he was about  to turn he saw someone 

touching h im on h is waist .   When he turned,  they touched h is  

f i rearm.   
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[96]  He a lso contradicted what  was put  to Bunzi .   I t  was put  

to Bunzi  that  whi ls t  he was c losed wi th the T-shi r t  against  h is  

head he was kept  down.  Pinned.  I t  was a lso put  to Bunzi  that  

just  af ter  he had knocked on the deceased’s door ,  he was 

pul led towards the car  immediate ly.  Yet  he test i f ied t in cross 

examinat ion that  he entered the house.   Dur ing h is  evidence-

in-chief  he never  ment ioned that  he stood ins ide the house.   

This is  in  my mind was very s igni f icant .   When he was 

confronted wi th th is  d iscrepancy,  he mainta ined that  in  h is  

evidence- in-chief  he ment ioned that  they stood at  the door 

ins ide.   I t  was put  to h im by the counsel  on behal f  of  the State 

that  he never  ment ioned th is  in  h is evidence- in-chief  that  he 

went  ins ide.   He then answered that  he th inks he d id.    

 

[97]  Because of  h is  ins istence that  he ment ioned th is 

aspect  in  h is evidence- in-chief ,  the Court  had to adjourn so 

that  the par t ies could l is ten to the record ing.   I t  was then 

establ ished that  he never  ment ioned th is  aspect  in  h is 

evidence in chief .   This Court  is  not  surpr ised that  he ins isted 

that  he ment ioned i t .   I  suspect  that  the accused was of  the 

v iew that  th is  was a very s igni f icant  p iece of  ev idence to 

forget  to ment ion in evidence in chief .    

This turn of  events gave me a d ist inct  impression that  the 

accused was adapt ing h is test imony as he was going.  
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[98]  I t  was a lso put  to  Bunzi  that  the accused,  a f ter  he had 

knocked at  the deceased 's  door ,  he was taken to h is car  and 

to ld that  he must  kneel  a t  the backseat  whi le h is face was 

covered wi th a T-shi r t .   We know however that  when the 

accused test i f ied,  he test i f ied that  he was put  in  the boot .    

 

Dur ing h is cross-examinat ion the accused a lso came up wi th  

new evidence.   That  he was punched on h is nose dur ing the 

st ruggle wi th h is assai lants and th is  led h im to b leed.   I t  is  

a lso st range that  th is  does not  feature in  h is ev idence- in-

chief .   I  do not  even know where to p lace th is  p iece of  

ev idence in h is evidence,  whether  i t  happened at  the 

beginning,  at  the door ,  or  once he was taken to the vehic le.   

As I  have a l ready ment ioned i t  is  d i f f icu l t  to  f i t  th is  new 

vers ion.   I t  was the test imony of  the accused that  as h is face 

was c losed,  he could not  see whether  the assai lants  pointed 

the deceased wi th a f i rearm.  When he was asked by Mr Uys,  

counsel  for  the State,  dur ing cross-examinat ion as to how he 

could then te l l  that  they were ins ide the deceased's house.   

He test i f ied that  as they went  in  he could see that  they were 

going in.  This explanat ion as to how the accused could te l l  

that  they were ins ide is  rather st range in the face of  the 

evidence that  i t  was h is f i rs t  v is i t  a t  the deceased’s p lace.  In 

my v iew i t  is  so convenient  that  the accused could suddenly  

see that  they were ins ide.  And he could te l l  exact ly  where he 



 40 JUDGMENT 

CC13/2021_2023.09.12 /… 

stood ins ide,  notwi thstanding the fact  h is  face was 

supposedly covered.   

 

[99]  Fur thermore,  a lbei t  the accused's  face was covered,  

he test i f ied that  he could a lso te l l  that  the deceased opened 

the wooden door f i rs t ,  then the burglar  door .   What  is  s t range 

is  when he was asked dur ing cross-examinat ion i f  the 

deceased could see when she opened the door  i f  he was in  

company of  two males.   He answered that  because h is face 

was covered,  he could not  see that  she saw.  Clear ly ,  the 

answer o f  the accused in th is  regard is  ent i re ly  unsat is factory  

and rather  odd.  This is  so because i t  is  h is  own vers ion that  

the deceased opened the two doors and at  that  juncture he 

was being held by h is assai lants.  I t  is  a lso st range that  h is  

[ the accused’ ]  ev idence does not  reveal  that  the deceased 

said anyth ing when she opened the door  and saw h im wi th a 

covered face and held by unknown man.  

 

[100]  Fur thermore,  when the accused was confronted about  

the fact  that  there was no commot ion,  he answered that  he 

d id not  hear  the exchange between the deceased and the 

suspect .   This is  st range,  par t icu lar ly  i f  regard is  had to h is  

test imony which does not  reveal  that  the deceased said  

anyth ing to h im when she opened the door .  
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[101]  I  a lso got  the d ist inct  impression that  the accused 

suf fered a select ive amnesia.   At  t imes he could g ive deta i led 

test imony wi thout  any problems.   And when he was 

confronted wi th d i f f icu l t  cross-examinat ion he would re ly on 

amnesia.   Accord ing to h im,  he could not  remember cer ta in  

th ing because of  the shock at  the t ime.    

 

[102]  Fur thermore,  when i t  comes to what  the accused to ld  

the pol ice.  The way the accused a l leges that  he acted on the 

n ight  in  quest ion is  b izarre,  even for  a rookie pol ice of f ic ia l .   

I t  is  very st range for  someone who says he heard gunshots  

which led h im to be worr ied about  h is chi ld .   Yet  when he 

meets the pol ice,  the f i rs t  th ing that  he ta lks about  is  h is  car 

being h i jacked and h im being robbed.  In my mind the accused 

came up wi th the vers ion of  h is  at tack only def lect  suspic ion 

f rom him. 

 

[103]  I t  is  a lso rather  st range that  the f i rs t  person who was 

accosted by the “assai lants”  assaul ted in Bunzi ’s  yard,  

k idnapped,  robbed of  h is  vehic le and belongings,  assaul ted 

when he was abandoned in a bushy area;  escaped 

his[accused]  ordeal  wi th no ser ious or  v is ib le in jury .   This  

a lso begs the quest ion as to why in the f i rs t  p lace d id h is 

assai lants take h im to the boot  of  the car ,  i f  the only th ing 

they d id  at  the house of  the deceased was to shoot  the 
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deceased.     

 

[104]  I t  is  rather  odd that  the pr imary target  of  the at tack 

surv ives the ordeal  wi thout  even a scratch on h im and yet  the 

inc identa l  v ic t im of  the at tack d ies f rom a gunshot  that  was 

c lear ly  a imed at  k i l l ing her .  

 

[105]  Al l  the abovement ioned factors undermine the 

accused 's credib i l i ty .   I t  is  not  wi thout  s igni f icance that  the 

accused d id not  te l l  the pol ice f i rs t  about  the gunshots.   His  

explanat ion as to why he re lated th ings the way he d id is  not  

susta inable,  par t icu lar ly  for  a pol iceman.  

 

[106]  L ikewise,  i t  is  unfathomable that  the deceased would 

open both the burglar  door  and the wooden door.   

Notwi thstanding the fact  that  the accused ident i f ied h imsel f  

before she opened the door  and yet  when she opened the 

wooden door there was a person who had h is face  covered 

and who was phys ical ly  rest ra ined in company of  other  males.  

 

[107]  I t  was a lso late hours of  the evening.   She was the only  

adul t  wi th smal l  ch i ldren in her  house.   There is  no evidence 

f rom the vers ion of  the accused that  anyth ing was said by the 

deceased or  the assai lants before the burglar  door  was 

opened by the deceased.   The evidence of  the accused 
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regarding what  happened in f ront  of  the deceased’s  door  and 

when the deceased opened her  doors lacks s igni f icant  

deta i ls .    

The undisputed evidence that  the deceased before she 

opened the door  af ter  the knock,  she wanted to make sure  

who was behind the door .  To me,  th is  evinces that  she [ the 

deceased]  had conscious awareness of  safety.  In  other  word,  

she [deceased]  was a ler t  to  dangers.  

 

[108]  Hence,  I  hold the v iew that  the fact  that  the deceased 

opened both the doors,  for t i f ies the evidence that  the 

deceased opened the doors sole ly for  the accused,  the 

person who ident i f ied h imsel f  as Thando.  

 

I  am convinced beyond any doubt  that  the vers ion of  the 

accused is  a concocted story.   I  to ta l ly  d isbel ieve the 

accused 's account .   I t  is  c lear  as dayl ight  that  he del iberate ly  

fabr icated h is evidence.   The accused 's vers ion is  not  

reasonable poss ib ly t rue and stands to be re jected.   I  am 

accept ing the evidence g iven by the state wi tnesses.   

 

[109]  In l ight  of  the evidence presented at  th is  t r ia l  by the 

State,  I  can safe ly conclude that  the only reasonable 

in ference which can be drawn is  that  the accused is  the one 

who k i l led the deceased that  n ight .  The c i rcumstant ia l  
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evidence,  in th is  mat ter  reveals and proves beyond 

reasonable doubt  the ident i ty  of  the person who k i l led the 

deceased.    

 

[110]  I  am also sat is f ied about  the test imony of  O[…] as far  

the charge of  assaul t  is  concerned.  Her evidence in th is  

aspect  was c lear  and sat is factory.   I t  is  so that  the indictment  

draf ted by the State st ipulates the date of  the commission of  

the assaul t  as being the per iod between 2015 and 2018.  O[…] 

test i f ied that  the assaul t  she wi tnessed was in 2016.   I  am 

sat is f ied that  the accused d id assaul t  the deceased in 2016.  

 

[111]  Turning to the last  count ,  which is  defeat ing or  

obst ruct ing the administ rat ion of  just ice.    

 

The State vehement ly  submit ted that  they succeeded in  

proving th is  par t icu lar  of fence.   I t  is  my v iew that  th is  of fence 

was not  completed.  

 

The evidence of  the State shows that  the docket  of  defeat ing 

or  obst ruct ing the administ rat ion of  just ice was c losed and 

the accused was charged wi th the current  charges.   I t  is  my 

v iew that  the state succeeded to prove at tempt of  th is  

of fence.    
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Consequent ly ,  the accused is  convicted as fo l lows:  

 

COUNT 1,  GUILTY OF ASSAULT THAT HAPPENED IN 2016.  

 

COUNT 2,  FOUND GUILTY OF MURDER. 

 

COUNT 3,  YOU ARE FOUND GUILTY OF ATTEMPT TO 

DEFEAT OR OBSTRUCT THE ENDS AND ADMINISTRATION 

OF JUSTICE. 

 

 

__________________________ 

NZIWENI,J 

JUDGE OF THE HIGH COURT 
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