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IN THE HIGH COURT OF SOUTH AFRICA 

EASTERN CAPE DIVISION MTHATHA 

BIZANA CIRCUIT COURT 

Case No: CC14/2022 

 

In the matter between: 

THE STATE 

 

Vs 

 

FEZILE SOMADLANGATHI      Accused 

 

JUDGMENT 

BROOKS J:  

[1 ]  The accused is  a 27 year o ld  male resident  of  Ntshik intshane  

Administ rat ive Area,  Flagstaf f ,  Eastern Cape.  

 

[2]  In the amended indictment  he is  charged of  murder in 

contravent ion of  sect ion 84 of  Act  9 of  1983 read wi th  sect ion 

51(1)  of  Act  105 of  1997.   The basis of  the charge is  an a l legat ion 

that  upon or  about  15 January 2021 and at  or  near KwaDinda 

Locat ion,  Flagstaf f ,  in  the d ist r ic t  of  F lagstaf f ,  the accused act ing 

in concert  and in execut ion of  a common purpose,  d id unlawful ly  

and intent ional ly  k i l l  Noxolo Nancy Mesi lane,  an adul t  female,  by 

stabbing her  wi th a kni fe.  

 

[3 ]  The indictment  cont inues to indicate that  in the event  o f  

convict ion the provis ions of  sect ion 51(1)  of  Act  105 of  1997 ( the 

Act)  wi l l  be invoked on the basis  that  the murder was planned or  
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premedi tated and was commit ted by a group of  persons in the 

execut ion of  a common purpose.  

 

[4]  The accused was represented by counsel  throughout  the 

t r ia l .   Before he p leaded both the accused and his  counsel  

conf i rmed that  they were aware that  in  the event  of  a convict ion 

the minimum sentence appl icable in terms of  the Act  would be l i fe  

impr isonment .   A deviat ion f rom the prescr ibed minimum sentence 

would only be competent  i f  substant ia l  and compel l ing 

c i rcumstances were to be ident i f ied in the mat ter .  

 

[5 ]  The accused pleaded not  gui l ty  to the charge.   As he is  

ent i t led to do,  the accused made no out l ine of  the basis  of  h is 

defence.  

 

[6]  The f i rs t  s tate wi tness was an adul t  male neighbour of  the 

homestead in which the deceased was k i l led.   He descr ibed in  

deta i l  what  he found at  the scene.   This  evidence was 

corroborated by the second state wi tness,  who was the chairman 

of  the local  pol ic ing forum who was summoned to the scene by the 

f i rs t  s tate wi tness.   Both wi tnesses ident i f ied the deceased as a 

pol icewoman employed by the South Afr ican Pol ice Service and 

stat ioned at  Qhasa Pol ice Stat ion.  

 

[7]  What  both wi tnesses found at  the scene was fur ther  

corroborated by an indexed photograph album that  was 

provis ional ly  handed in as EXHIBIT A through the evidence of  the 

th i rd state wi tness,  who was an adul t  male sergeant  in the South 

Afr ican Pol ice Service,  who was also stat ioned at  Qhasa Pol ice 

Stat ion at  the t ime.   He at tended the cr ime scene in response to a 

report  made by the second state wi tness.  

 

[8]  The state then sought  to int roduce into the evidence a 

warning statement ,  ut i l is ing the provis ions of  sect ion 219A of  the 
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Cr iminal  Procedure Act  51 of  1977,  ( the CPA),  on the basis that  

the warning statement  contained admissions made by the 

accused.   Counsel  for  the accused objected to the int roduct ion of  

the statement .   He did so on the basis that  the warning statement  

had not  been made f reely  and voluntar i ly .  

 

[9 ]  In the c i rcumstances a - t r ia l -wi th in-a- t r ia l  was declared.   The 

state wi tness in  the t r ia l -wi th in-a- t r ia l  was the invest igat ing 

of f icer ,  who was a warrant  of f icer  at  the t ime and a member of  the 

Organised Cr ime Uni t  in  Mthatha.   She test i f ied about  the arrest  

of  the accused and the c i rcumstances leading up to the taking of  

the warn ing statement .  

 

[10]  I t  is  apparent  f rom her evidence that  she has been the 

invest igat ing of f icer  appointed to the case f rom the outset .   I t  was 

she who quest ioned the accused once he had been brought  to 

Bizana Pol ice Stat ion and who had taken the warning statement .   

According to th is wi tness,  at  the outset ,  before the interv iew 

commenced,  she informed the accused of  what  she termed 

loosely,  “h is r ights” .   Amongst  these were the r ight  to remain 

s i lent  and not  to respond.  

 

[11]  According to her ,  af ter  she to ld h im more about  the nature of  

the of fence and the invest igat ion,  “he d id not  respond,  he just  

kept  quiet  and looked at  me”.   Undeterred,  she apparent ly  

pers isted and proceeded to address the accused whereupon she 

says,  “he then to ld me that  he can te l l  me something regarding 

that” .   She test i f ied that  she again,  “Reminded him of  h is r ights”  

and proceeded to  obta in a warning statement .  

 

[12]  Cross-examinat ion of  the invest igat ing of f icer  revealed that  

the accused had arr ived wi th her  at  Bizana Pol ice Stat ion at  

approximately 17h00 on the day of  h is arrest .   She began wi th the 

interv iew process.   This must  have taken a lot  longer than 
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suggested by her  evidence in chief  because she stated that  af ter  

the accused had completed the narrat ion,  he was deta ined.   She 

then said the warning statement was obta ined at  08h00 the 

fo l lowing morning and “as I  was st i l l  awake, I  made my 

statement” .   This deta i l  emerged as par t  of  an explanat ion about  

why the warning statement  lacks crucia l  deta i ls  re lat ing to the 

date and t ime i t  was taken.  

 

[13]  The invest igat ing of f icer stated ear l ier ,  “Because we were 

working f rom the 24 t h  up to the 25 t h ,  we just  d id not  s leep.   I  just  

worked through”.   The di f ferences between the apparent  ease wi th  

which the invest igat ing of f icer ’s  evidence in chief  suggests she 

was able to obta in the accused’s compl iance and the length of  

t ime suggested st rongly by her  evidence under cross -examinat ion,  

must  ra ise some doubt  about  her  re l iabi l i ty  as a wi tness.  

 

[14]  The pro- forma sect ion of  the warning statement  is  unhelpfu l .   

I t  was apparent ly  wrongly dated,  “2021-01-2” .   In her  evidence in  

chief  the invest igat ing of f icer  stated that  she had omit ted the 

numeral  1 at  the end of  the date,  as the statement  had been 

obta ined on 21 January 2021.  

 

[15]  Under cross-examinat ion,  she was taken to task on th is  

aspect ,  and she requested access to the docket  to be able to  

ref resh her  memory.   Having been af forded th is opportun i ty,  she 

changed her  evidence wi th convict ion,  stat ing that  the warning 

statement  had been taken on 24  January 2021.  

 

[16]  With the content  of  the docket  and wi th the accused ’s  

vers ion on inst ruct ions,  counsel  for  the defence took the mat ter  

fur ther .   A second request  for  access to the docket  was made by 

the invest igat ing of f icer  and was granted.   This produce d a th i rd 

vers ion namely,  that  the warning statement  had been taken on 25 

January 2021.   This vers ion now agreed wi th the date g iven by 
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the accused to h is counsel .  

 

[17]  Al though occurr ing immediate ly a longside the space 

al located on the form, on the proforma for  the recordal  of  the 

date,  the space al located to the t ime at  which the warning 

statement  was made,  was not  f i l led in.   The t ime 08h00 was an 

est imate made by the wi tness whi ls t  descr ib ing how she had 

worked through the n ight .  

 

[18]  No resor t  was had to any record of  the date and t ime of  the 

detent ion of  the accused or  to the date and t ime when he was 

taken out  of  the cel ls  to make the warning statement .   In  th is  

regard one might  imagine the occurrence book to have been of  

assistance.   The unsat is factory aspects of  the invest igat ing 

of f icer ’s  evidence become a cause for  increasing concern where 

they cannot  be expla ined by resor t ing to of f ic ia l  s tat ion records.  

 

[19]  In Gcam-Gcam v S  2015 (2)  SACR 501 (SCA),  the Supreme 

Court  of  Appeal  s tated the fo l lowing at  paragraph  49:  

 “When conf ronted wi th  confess ions made by suspects  to  po l ice  

 o f f i cers  wh i ls t  in  cus tody –  even when those of f i cers  are sa id  to  

 be  per forming the i r  du t ies  independent ly  o f  the  invest iga t ing  

team  –  cour ts  must  be especia l ly  v ig i lant .   For  such people  are  subjec t  

 to  the author i ty  o f  the po l i ce ,  a re vu lnerab le  to  the abuse of  such  

 au thor i ty  and are o f ten  not  ab le  to  exerc ise the i r  const i tu t iona l  

 r igh ts  before  impl icat ing themselves in  c r imes.   Exper ience o f  

 cour ts  wi th  po l i ce invest iga t ions o f  ser ious cr imes has shown 

that   po l i ce  o f f i cers  are  somet imes known to  succumb to  the  

temptat ion   to  ext rac t  confess ions f rom suspects  th rough phys ica l  

v io lence or   th reats  o f  v io lence ra ther  than engage in  the  

pa ins tak ing task  of   thoroughly  invest iga t ing a case.   Th is  i s  why the  

law prov ides  sa feguards agains t  compel l ing  an accused to  make 

admiss ions  and confess ions tha t  can be used against  h im in  a  

t r ia l . ”  
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[20]  Under cross-examinat ion i t  was put  to the invest igat ing 

of f icer  that  the accused ’s vers ion was that  she had resor ted to the 

use of  pepper spray f i l led p last ic  bags being pul led over  the 

accused’s head and held c lose under h is jaw in order  to persuade 

him to cooperate.   To th is was added a novel  technique by which 

a p last ic  bag was held ver t ica l ly  over  the accused’s toes whi ls t  i ts  

bot tom end was set  a l ight ,  causing burning and mel t ing p last ic  to  

drop onto h is toes.  

 

[21]  Al l  o f  th is was denied.   However,  st i l l  no deta i l  was g iven to  

expla in why the interv iew was indeed,  as long as i t  had now 

emerged was the case and why the invest igat ing of f icer  had been 

obl iged to work through the n ight .  

 

[22]  Once again,  in  Gcam-Gcam (supra) ,  the Supreme Court  of  

Appeal  g ives guidance at  paragraph 48 on the correct  approach to  

be adopted,  stat ing as fo l lows:   

 “ I t  i s  not  necessary  to  deal  w i th  the  ev idence o f  the  po l i ce  in  any 

 de ta i l .   And I  accept  that  the  learned judge was cor rect  in  f ind ing 

 tha t  much o f  the  appel lan t ’s  ev idence was unt rus twor thy .   But  I  

 th ink he too  read i l y  accepted a l l  the ev idence o f  the po l i ce 

wi thout   p roper ly  analys ing i t  and d id  not  p roper ly  cons ider  those 

aspects   o f  the appel lant ’s  ev idence that  were  reasonably  poss ib ly  

t rue   despi te  h is  mendac i ty .   In  fac t ,  the  judge misd i rec ted h imsel f  by  

 approaching the  ev idence o f  the  appel lant  on  the  bas is  that  he  

 (and h is  co -accused)  needed to  ‘pu t  up  cred ib le  vers ions ’  to  

re fu te   the ‘overwhelming ly  s t rong and convinc ing ev idence’  o f  the 

po l i ce   regard ing the  admiss ib i l i t y  o f  the  confess ions.   A l l  tha t  was  

 requi red o f  the  appel lan t  was to  present  a  vers ion  that  was 

 reasonably  poss ib ly  t rue ,  even i f  i t  conta ined demonst rab le  

 fa lsehoods . ”  

 

[23]  The accused did g ive evidence in the t r ia l -wi th in-a- t r ia l .   

Indeed,  i t  must  be recorded that  he g i lded the l i ly ,  c la iming that  

male pol icemen had also taken par t  in  assaul t ing h im by hold ing 
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h is legs out  and down whi ls t  he was handcuf fed and seated on the 

f loor ,  then jumping on h is legs and his s tomach.   These deta i ls  

had not  formed par t  of  the content  of  the evidence re lat ing to the 

assaul t  that  had been put  to the invest igat ing of f icer .  

 

[24]  In essence however,  the accused contended that  he d id not  

want  to ta lk to the invest igat ing of f icer ,  but  af ter  a lengthy 

process of  what  he descr ibed as tor ture dur ing a long interv iew ,  

where he was given al l  the deta i ls  about  the o f fence,  he 

eventual ly  capi tu lated.  

 

[25]  I t  is  apposi te  at  th is point  to make the observat ion that  the 

pol ice stat ions of  Qhasa,  Mount  Ayl i f f ,  F lagstaf f  and Bizana are 

a l l  c losely s i tuated geographical ly .  

 

[26]  The deceased was a female member of  the South Afr ican 

Pol ice Service.   The news of  her  awful  fate would have spread 

easi ly  and natural ly  amongst  the members of  the South Afr ican 

Pol ice Service deployed at  those stat ions.   There can be l i t t le  

doubt  that  i t  then spread quickly over  a wider  par t  of  the province.  

 

[27]  Moreover,  a photograph a lbum contain ing graphic deta i ls  of  

the barbar ic manner in which the deceased had been s laughtered 

had been prepared days before the arrest  of  the accused.   

According to the invest igat ing of f icer  only c la ims made by 

undisclosed pol ice informers impl icated the accused.  

 

[28]  Even though she was stat ioned at  Mthatha at  the t ime,  i t  is  

reasonable to imagine that  the invest igat ing of f icer  would have 

been incensed at  the death of  a fe l low female col league.  

 

[29]  Against  th is background and seen in conjunct ion wi th the 

weaknesses in the evidence given by the invest igat ing of f icer ,  i t  is  

a reasonably possib ly t rue that  the accused did  not  make the 
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warning statement  to her  f reely and voluntar i ly .  

 

[30]  Before leaving the issue of  the warning statement ,  

something needs to be said about  the inappropr iateness of  i ts  

st ructure.   On page 2 of  the pro - forma is a space in which the 

statement  i tse l f  maybe recorded.   Thereaf ter ,  on the next  page 

the fo l lowing quest ion is  posed ,  “Were you in anyway threatened,  

assaul ted or  in f luenced to make th is  statement  and answer  

quest ions?”  

I t  makes absolute ly no sense to have placed th is  v i ta l  quest ion 

af ter  the sect ion in which the statement  is  recorded.   The quest ion 

and the possib le answers thereto are centra l  to the issue of  

whether  or  not  the warning statement  is  to be made f reely ,  

voluntar i ly ,  and therefore,  for  obvious reasons ,  ought  to be a 

quest ion asked before any statement  made by a suspect  is  

recorded.  

 

[31]  In th is mat ter  the invest igat ing of f icer  conf i rmed that  she 

had fo l lowed the sequence of  the quest ions as they found 

expression on the form.  Accordingly,  she c la imed that  she had 

asked th is quest ion af ter  she had recorded the statement  f rom the 

accused and saw nothing wrong in th is.  

 

[32]  I t  was necessary for  the Court  to expla in to her  why the 

sequence of  the quest ions was of fensive to the pr incip les of  

const i tut ional i ty  and ensur ing that  only s tatements that  are made 

f reely and voluntar i ly  are recorded.   Moreover,  th is por t ion of  the 

form al lows a suspect  to ident i fy  the person who had assaul ted,  

threatened,  or  in f luenced him or  her  to make the statement .   

Again,  th is opportuni ty ought  to be g iven to the suspect  before the 

statement  is  taken.  

 

[33]  In th is mat ter ,  no deta i ls  are recorded in respect  of  th is  

e lement .   The enquiry in to the evidence has revealed that  there 
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existed wi th in the context  of  the interv iew ,  c i rcumstances that  

permi t  for  the possib i l i ty  that  the accused was assaul ted as he 

c la imed to have been.  

 

[34]  Using th is pro - forma,  how could i t  ever  have been expected 

of  the accused to d isc lose th is fact  e i ther  at  th is stage or  before 

any statement  was recorded,  when the very person that  he c la ims 

had assaul ted h im and pressur ised h im into making the statement ,  

was the person before whom he now appeared.  

 

[35]  The warning statement  should never have been taken by the 

invest igat ing of f icer  hersel f .   Wi th i ts  potent ia l  for  sel f -

incr iminat ion,  a warning statement  should a lways be taken by an 

indiv idual  who has not  been par ty to any arrest  or  interv iew 

process that  preceded the taking of  the warning statement .   Only 

at  the end could i t  be sa id that  a suspect  had been given a fa i r  

and proper opportuni ty to d isc lose that  he or  she had been 

wrongly t reated i f  th is were the case.  

 

[36]  In the c i rcumstances upon an assessment  of  a l l  the re levant  

evidence the Court  ru led that  the warning statement  was 

inadmiss ib le as evidence against  the accused.  

 

[37]  The state then sought  the int roduct ion of  the evidence of  a 

confession in terms of  sect ion 217 of  the CPA.  Counsel  for  the 

accused objected thereto on the basis that  the confession had not  

been made f reely and voluntar i ly .   In the c i rcumstances a second 

t r ia l -wi th in-a- t r ia l  was declared.  

 

[38]  The f i rs t  s tate wi tness was a female member of  the South 

Afr ican Pol ice Services,  a sergeant ,  who test i f ied that  on 25 

January 2021,  whi ls t  s t i l l  a  constable stat ioned at  Bizana Pol ice 

Stat ion,  she was requested by the invest igat ing of f icer  to escor t  

the accused to the of f ice of  Capt .  Nongceke who wanted h im for  
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the purposes of  recording a confession.  

 

[39]  Her evidence was suppor ted by an entry in the occurrence 

book that  was handed in as EXHIBIT C.   The entry is  headed by 

the words,  “pr isoner out  for  confession”  and records the event  as 

occurr ing at  11h05.   I t  is  a lso supported by a statement  that  she 

made,  handed in  as EXHIBIT D,  wherein she states that  she was 

requested to escor t  the accused “ to at tend a confession session” .   

In  the statement  the t ime 11h05 is a lso ment ioned.   I t  was 

apparent  f rom both her  evidence and her  statement  that  she was 

assisted by a male pol ice of f icer  as the accused is  a male person.  

 

[40]  Under cross-examinat ion,  the wi tness was asked to look in 

the occurrence book for  an entry conf i rming the return of  the 

accused to the cel ls .   This was found by her  against  an entry  

made at  12h30.  

 

[41]  The next  wi tness was Capt .  Nongceke,  now ret i red .   At  the 

t ime he was a captain in the South Afr ican Pol ice Service 

stat ioned at  Bizana and therefore a just ice of  the peace.   He 

test i f ied that  he came on duty at  07h30 on 25  January 2021 and 

was requested by the invest igat ing of f icer  to take a confession 

f rom the accused.   The pro - forma that  he ut i l ised was handed in  

as EXHIBIT E and the captain read the content  therein into the 

record.  

 

[42]  As he would have done dur ing the interv iew,  he commenced 

at  the beginning of  the form.  The process,  the quest ions and 

informat ion thus communicated were interpretated into is iXhosa 

for  the benef i t  o f  the accused by the court  in terpreter .   The 

captain stated that  on the day in quest ion he had acted as the 

interpreter  or  t ranslator  as he recorded at  the end of  the 

proforma.  
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[43]  One is ent i t led to assume that  the process demonstrated in  

cour t  ref lected the process as i t  was on the day in quest ion and 

took roughly the same amount  of  t ime.   The process in cour t  took 

approximately 40 minutes.   The actual  confession statement  made 

by the accused was not  inc luded in the exhib i ts .   However,  the 

page number ing evident  f rom the document  that  forms the exhib i t  

indicates that  i t  indeed was recorded on the inner  sect ion of  the 

pro- forma.   Capt .  Nongceke conf i rmed what  was ev ident  f rom the 

exhib i t  namely,  that  the statement  made by the accused covered 

nine A4 pages.  

 

[44]  In answers to quest ions posed by the Court ,  the wi tness 

conf i rmed that  i t  had taken a long t ime to go through the pro -

forma wi th the accused and to record in  wr i t ing what  he had to ld  

the wi tness.   The observat ion by the Court  that  the actual  

statement  was long,  was agreed wi th and the wi tness then added 

that  the lengthy process was contr ibuted to by the accused who at  

t imes did not  ta lk.  

 

[45]  By process of  logical  deduct ion based upon the evidence of  

the occurrence book entry and the sergeant  who supported i t  by 

viva voce  ev idence,  i t  must  have taken at  least  5 minutes to fetch 

the accused f rom the cel ls  and to  escor t  h im to the captain and 

approximately the same length of  t ime or  s l ight ly  longer to 

respond to the summons by the captain to fetch the accused and 

to escor t  h im back to the cel ls .  

 

[46]  Therefore,  a conservat ive assessment  of  the use of  the t ime 

per iod demonstrated in the occurrence book leaves 1 hour and 15 

minutes avai lable to the captain to deal  wi th the accused.   Of  th is 

per iod,  i f  i t  were done as the captain  c la imed i t  had been,  

approximately 40 minutes would have been occupied by reading 

the pro- forma out  to the accused and t ranslat ing the quest ions 

and informat ion into is iXhosa for  h im.  
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[47]  Each of  the 22 pages of  the ent i re document  was s igned at  

the foot  by both the accused and the wi tness.   In addi t ion,  the 

thumbpr int  of  the accused was placed next  to h is s ignatures.   This  

group of  s ignatures and thumbpr int  occurs in f ive p laces in the 

lef t  hand margins of  some of  the pages in addi t ion to i ts  

occurrence wi th regular i ty  at  the foot  of  each page.  

 

[48]  Done speedi ly  and upon an assumpt ion of  four  sets of  

s ignatures per  minute,  the ent i re process associated wi th  

s ignature and thumbpr int  entry onto the document  must  have 

taken about  8 minutes.   The net t  ef fect  of  the al lowances that  

must  be made for  the processes referred to is  that  only 27 o r  so 

minutes remains of  the t ime per iod taken for  the recordal  and 

interpretat ion back to the accused of  a statement  that  is  n ine A4 

pages in length.   On a rough calculat ion th is means 3 minutes per  

page.   I t  is  not  possib le to per form such a task at  that  rate,  

especia l ly  where the accused was s i lent  at  t imes ,  which must  

mean that  somewhere in  the complet ion of  the pro - forma sect ion 

corners were cut .    

 

[49]  There are d isturb ing features about  the manner in which the 

pro- forma was completed that  are revealed f rom the document  

i tse l f .   An examinat ion of  the or ig inal  exhib i t  shows that  the 

captain  has a st rong hand that  is recorded in th ick dark 

impressions on the page.   He has a d ist inct ive handwr i t ing as one 

would expect .   In  contrast  the s ignatures of  the accused are 

impr inted wi th a l ighter  hand resul t ing in th inner and l ighter 

impressions on the page.   The captain test i f ied that  the accused 

had used the same pen as the captain had used and so one must  

conclude that  the d i f ferences are at t r ibutable to the re lat ive 

st rength of  thei r  handwr i t ing.  

 

[50]  These character is t ics are uni formly expressed throughout  
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the pro- forma unt i l  one reaches the last  page.   At  the foot  of  th is  

page a space is  provided for  the s ignature of  the just ice of  the 

peace.   However,  the captain d id not  s ign i t .   Next  to the 

s ignature of  the accused ,  mis leadingly ident i f ied on the pro - forma 

as “s ignature of  deponent” ,  the captain ’s hand is  to be seen 

c lear ly in  the entry of  the p lace and the date.  

 

[51]  However ,  immediate ly below is a  much l ighter  and th inner  

handwr i t ing recording the t ime as 10h00.   This same l ighter  and 

th inner handwr i t ing is  found at  the foot  of  the page alongside the 

space where the captain  ought  to have s igned as just ice of  the 

peace.   The l ighter  and th inner handwr i t ing records the p lace,  

date and t ime wi th a l ightness,  th inness and let ter  and numeral  

forms that  are not  found anywhere e lse in the entr ies made by the 

captain.  

 

[52]  Notwi thstanding,  the obvious v is ib le d i f ferences in 

handwr i t ing sty le descr ibed in the preceding paragraph,  the 

captain c la imed that  i t  was he who had made al l  the entr ies 

per ta in ing to p lace,  date and t ime.   He expla ined that  h is fa i lure 

to s ign as just ice of  the peace was due to overs ight  as he had 

s igned above al ready in h is sel f -appointed  capaci ty as a 

t ranslator .  

 

[53]  The concerns surrounding the handwr i t ing anomal ies on the 

proforma are aggravated by the fact  that  the t ime recorded by the 

entr ies on the form in both instances is  10h00.   Qui te s imply,  th is  

does not  f i t  in  wi th the t imes recorded in the occurrence book.   

The captain conf i rmed that  he had arr ived on t ime at  07h30,  using 

h is watch and the te levis ion at  home to ensure that  he was on 

t ime for  work.   Therefore,  he concluded h is recordal  of  10h00 was 

an accurate ref lect ion of  the t ime the confession taking was 

concluded.  
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[54]  Returning to the observat ions made about  the length of  t ime 

i t  would take to read through the proforma and t ranslate each 

quest ion,  to record the answers,  to record the actual  statement ,  to 

read i t  back and t ranslate everyth ing for  the accused and then to 

apply 27 sets of  s ignatures and thumbpr ints,  i t  would seem that  i f  

the captain is  correct ,  he must  have star ted the process at  least  

around 08h00.  

 

[55]  I t  wi l l  be recal led that  th is was the est imated t ime given by 

the invest igat ing of f icer  in  respect  of  the taking of  the warning 

statement .   I t  is  not  s imply for  the purposes of  cr i t ic ism that  these 

concerns are h ighl ighted.   They are ext remely re levant  when 

regard is  had to the evidence given by the accused in th is second 

t r ia l -wi th in-a- t r ia l .  

 

[56]  According to the accused he was taken to captain ’s  of f ice on 

two occasions.   On the f i rs t  occasion he asked the captain  

whether  whatever  was recorded by h im would be g iven back to the 

pol ice or  wi l l  be g iven to the court .   The accused said in h is  

evidence that  he was re l ieved to  hear that  the statement  would 

not  go back to the invest igat ion team and so he to ld the captain  

that  he knew noth ing and was then taken back to the cel ls .  

 

[57]  Short ly  thereaf ter ,  accord ing to the accused,  he was fetched 

f rom the cel ls  and taken back to the of f ice where the invest igat ing 

of f icer  had interv iewed him ear l ier .   He c la imed that  other  pol ice 

were there in the company of  the invest igat ing of f icer  who sa id 

that  what  had just  happened was not  as they had agreed upon the 

day before.   She to ld h im that  they had al l  the t ime in the wor ld  

and that  i f  the accused did not  go back and te l l  “ that  man” what  

they wanted,  they can “do th ings”  to h im.  

 

[58]  The accused was taken back to the captain a second t ime.   

He said that  the pol ice had to ld h im that  i f  he d id not  do what  they 
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wanted,  the same th ings would be done to h im as had been 

exper ienced the day before.  

 

[59]  A l i t t le  la ter  in  h is evidence in chief  the accused added that  

in i t ia l ly  he had asked the captain i f  the statement  would go back 

to the pol ice because he d id not  want  what  had happened to h im 

the day before to be repeated.   Therefore,  he stated the captain  

knew that  he had been assaul ted.   He concluded by saying that  he 

“s igned” because he had been threatened.  

 

[60]  Under cross-examinat ion,  the accused agreed wi th the 

captain ’s  observat ion that  at  t imes he,  the accused,  remained 

s i lent .   The accused expla ined that  th is was because he had to 

th ink about  what  he had been to ld to say the day before.   The 

accused also stated that  he could remember c lear ly that  the 

captain read out  “ the r ights”  to h im but  could not  recal l  o ther  

th ings been read out  or  t ranslated.   He stated that  somet imes he 

just  responded to a quest ion in the af f i rmat ive because he was 

scared.  

 

[61]  Once again i t  would be fa i r  and accurate to say that  the 

accused may have gi lded the l i ly  when i t  comes to deta i ls  about  

h is exper ience.   However ,  he bears no onus,  and his vers ion must  

be tested in the context  of  and together  wi th a l l  the avai lable 

evidence in the state case.   The onus remains squarely on the 

state to prove that  the confession was made f reely and 

voluntar i ly .  

 

[62]  Adopt ing the same approach as d i rected by the Supreme 

Court  o f  Appeal  in  Gcam-Gcam (supra) ,  the Court  cannot  

e l iminate the possib i l i ty  that  there may be some mer i t  in  the 

accused ’s vers ion by referr ing to the evidence f rom the pol ice.  

 

[63]  The invest igat ing of f icer  d id not  test i fy  in  the second t r ia l -
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wi th in-a- t r ia l .   Given her  inabi l i ty  to record the date and the t ime 

of  the warning statement wi th accuracy,  perhaps she would not  

have been able to g ive c lar i ty  in to the mutual ly  destruct ive 

evidence re lat ing to the t ime when the confession was taken.  

 

[64]  What  is  c lear  is  that  the invest igat ing of f icer  d i rected the 

accused to a just ice of  the peace hot  on the heels of  h is making a 

warning statement .   Why th is was necessary has not  expla ined.  

 

[65]  The proximi ty of  the dubious process of  in terv iewing the 

accused and obta in ing the warning statement  is  suf f ic ient ly  c lose 

to the process of  obta in ing a confession to permi t  for  a concern 

that  the one exper ience indeed ta ints the other .  

 

[65]  I f  she were secure about  the integr i ty  of  the warning 

statement  one would have expected the invest igat ing of f icer  to 

proceed to arrange for  a confession wi th less haste.   I t  is  a lso 

h ighly unsat is factory that  the just ice of  the peace tasked wi th 

taking the confession was a commissioned of f icer  stat ioned at  

Bizana wi th an of f ice in the same bui ld ing as that  used only a few 

hours before by the invest igat ing of f icer .  

 

[66]  Given the c lose geographical  proximi ty of  the pol ice stat ions 

that  have been referred to in th is  mat ter  and the ident i ty  of  the 

deceased as a female member of  the South Afr ican Pol ice Force,  

i t  is  h ighly l ike ly that  the captain had heard deta i ls  about  her  

murder.   An appl icat ion of  the mind to th is real i ty  would  

immediate ly have excluded him as an appropr iate just ice of  the 

peace to approach.  

 

[67]  In addi t ion,  in  my v iew every possib le step should be taken 

to avoid a s i tuat ion where a suspect  perceives the confession 

taking to be merely an extension of  the invest igat ion.   I f  he or  she 

has complaints to ra ise about  assaul t  or  threats of  assaul t  or  
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inappropr iate int imidat ion of  any other  k ind,  how can the use of  

“ in  house” commissioned of f icers of  the South Afr ican Pol ice 

Service be seen as provid ing an appropr iate space wi th in which to 

make reports against  the invest igators ? 

 

[68]  More than once th is cour t  has been obl iged to re i terate the 

preference for  taking a suspect  to a magist rate for  the purposes 

of  making a confession and the pr incip les that  l ie  behind the 

preference;  see for  example,  S v Ntant iso  an unreported judgment  

of  th is cour t  under case number CC04/2015 del ivered on 23 

August  2017.  

 

[69]  Given that  there is  no sat is factory explanat ion for  

i r reconci lable records per ta in ing to the t ime when the confession 

was taken,  nothing excludes the possib i l i ty  that  the accused is  

t ruthfu l  when he states that  he made more than one t r ip  to the 

of f ice of  the just ice of  the peace.  

 

[70]  The anomal ies in the handwr i t ing to be found on the 

confession pro - forma cause concern that  permi ts of  the possib i l i ty  

that  the form was par t ly  completed on the last  page by a th i rd 

par ty who inser ted an incorrect  t ime.   Such an occurrence would 

v io late the integr i ty  of  the process of  tak ing a confession.   

Perhaps the t ime 10h00 is the t ime recorded somewhere ,  even i f  

only mental ly ,  as being the t ime of  the accused ’s  f i rs t  v is i t  to the 

captain when i t  was expected that  he makes a confession,  but  

according to h im did not .  

 

[70]  An ident i f icat ion of  a l l  o f  these possib i l i t ies indicates that  

once the pol ice do not  do thei r  work proper ly,  the door is  opened 

for  concern and doubt  to enter  the room.  On a conspectus of  a l l  

the avai lable evidence at  the c lose of  the second t r ia l -wi th in-a-

t ra i l  the Court  was unable to exclude a reasonable doubt  that  the 

state had proven that  the accused made a confession f ree ly and 
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voluntar i ly .  

 

[71]  In the resul t  the Court  ru led that  the confession made by the 

accused on 25 January 2021 be excluded f rom the state case 

against  h im.  

 

[72]  Thereaf ter ,  the state handed in the post -mor tem report  

covered by af f idavi t  and accompanying an ident i f icat ion of  the 

body of  the deceased and a report  deal ing wi th the issue of  i ts  

t ransport .  

 

[73]  The cause of  death of  the deceased is ident i f ied in the post -

mortem report  as “extensive b leeding caused by in jury to major  

neck b lood vessels caused by stab neck”  [ sic ] .   The state case 

was then c losed.  

 

[74]  Counsel  for  the defence made appl icat ion for  the d ischarge 

of  the accused in  accordance wi th the provis ions of  sect ion 174 of  

the CPA.  The sect ion provides that  i f  a t  the c lose of  the state 

case no pr ima facie  has been made out  against  an accused 

person,  he or  she is  ent i t led to be acqui t ted.  

 

[75]  I t  is  t r i te  that  the test  at  th is stage is  to assess whether  

there is  any ev idence before the Cour t  upon which the Court  

act ing carefu l ly  may convict  the accused.   None of  the evidence 

placed before the Court  l inks the accused in a manner that  would 

enable th is Court  act ing carefu l ly  to f ind that  he is  gui l ty  of  the 

of fence wi th which he has been charged.   I t  must  fo l low that  he is  

ent i t led to an acqui t ta l  on that  charge.  

 

[76]  Understandably,  th is mat ter  has at t racted publ ic  in terest .   I t  

demonstrates something of  the appal l ing m alady of  femic ide wi th  

which th is country is  p lagued current ly .   I t  a lso combines therein 

an example of  the a l l  too f requent  murder of  members of  the 
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South Afr ican Pol ice Service.   Most  people who have taken an 

interest  in  th is mat ter  would have hoped for  a convict ion of  the 

accused.   No doubt  they wi l l  v iew the outcome now as a fa i led 

prosecut ion.   This would be wrong.  

 

[77]  Counsel  for  the state,  Mr Mzinyath i ,  has conducted the 

prosecut ion in th is mat ter  wi th appropr iate care and di l igence.   He 

has a lso demonstrated the h igh levels of  competence and eth ics 

that  are required of  an of f icer  of  th is cour t .   There has been no 

fa i lure in the prosecut ion.   What  has regret tably been 

demonstrated a l l  too c lear ly is  a fa i lure wi th in the invest igat ion of  

the mat ter .  

 

[78]  I t  is  p la in that  th is invest igat ion was conducted in an unduly  

hasty and careless manner.   This led to  the compromise of  the 

integr i ty  of  the invest igat ion in a manner render ing i t  

unconst i tut ional  and dest ined for  fa i lure.   No prosecutor  should be 

presented wi th a docket  that  reveals such problems as are evident  

in  th is mat ter .  

 

[79]  The fo l lowing order  is  made:  

 

 On count  1:   The accused is  found NOT GUILTY and is  

 DISCHARGED.  

 

 

 

………………………… 

RWN BROOKS 

JUDGE OF THE HIGH COURT  
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20 
 

For the State:   Adv. N Mzinyathi 

Instructed by    National Director of Public Prosecutions 

     Broadcast House 

     No. 94 Sissons Street 

     Fortgale 

     MTHATHA 

 

For the Accused:   Adv. T S Kekana 

Instructed by    Legal Aid South Africa 

     PRD Building 

     96 Sutherland Street  

     MTHATHA 

 

Date Delivered:   21 August 2023 


