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WEPENER,  J :   In  th is app l icat ion  the  app l ican t  seeks an  

order  f inding the respondent in contempt of  cour t  and tha t  the  

respondent  be impr isoned for  a  per iod of  four  months.    

 The h istory  of  the  matter  i s o f  l i t t le  re levance  save  to  

say that  the  respondent was a par ty to a d ivorce set t lement  

agreement between the par t ies and  later ,  more impor tant ly ,  

an order  issued by Ma ier-Frawley J,  the la t ter  which regula ted  

cer ta in obl igat ions o f  the respondent pend ing  his appl ica t ion  

to the mag is trate for  a var ia t ion of  the respondent ’s  10 

obl igat ions in  terms of  the f i rs t  set t lement or  or ig ina l  

set t lement agreement.   The Maie r-Frawley J order  says :    

“The respondent  is  ordered to  pay on  or  

before  c lose  of  bus iness on 31  October 2018  

an amount of  R65 653.09 to ensure the  

enrolment o f  the m inor  chi ldren TPC and  

CLC at  Redhi l l  Schoo l for  the school year  

commencing January 2019 .  That  inc ludes  

any other  amount necessary to ensure the  

enrolment of  the ch i ldren a t  Redh i l l .   Nex t  20 

order :   Pend ing  the f inal  de terminat ion  o f  

any ma intenance inquiry under case  number  

14/3/2 /306 /2013 in  the  Randburg  Magist rates  

Court  any var ia t ion to the respondents  

obl igat ion  in terms o f  the  se t t lement  

agreement entered  in to between the par t ies  



26401/2022-tt 3 JUDGMENT 
26-10-2022 

on 28  September  2011, the  se t t lement  

agreement regard ing  the m inor  chi ld rens ’  

educa t ional  costs ,  the  respondent is  ordered  

to make  payment to  Redhi l l  Schoo l of  a l l  the  

requis i te school fees and other  assoc iated  

costs of  the  m inor  chi ldren  together  with the  

amounts due in terms of  the se t t lement  

agreement.”   

I t  is  common cause that  respondent  is not  complying with the  

inter im order  and  tha t  the  inquiry in  the Mag istrates  Court  has  10 

not  been f ina l ised .   The requirements and cir cumstances  

when a  person  w i l l  be found  to  be on contempt of  cour t  have  

been se t  ou t  in a number of  decis ions.  In Victor ia Ratepayers  

Assoc iat ion versus Greyvenouw CC and others  (511/03)  2003  

ZAECHC 19 Plasket  J (as he  then was)  sa id at  paragraph 5 :    

“ I t  appears to  me that  the  main purpose o f  

the pract ice  of  seeking a  Ru le Nis i  in  

cases such as th is  i s to regu late how the  

matter  i s to  proceed .  Contempt o f  cour t  

has obvious imp l icat ions for  the  20 

ef fec t iveness  and  leg i t imacy  o f  the  legal  

sys tem and for  the jud ic ia l  arm o f  

government.   There  is  thus a publ ic  

interest  e lement in each and every case in  

which  i t  is  a l leged tha t  the  par ty has  
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wi l fu l l y  and  in  bad fa i th ignored o r  

otherwise fa i led  to  comply  with the  Cour t  

order .”  

See also Secretary Judic ia l  Commiss ion  of  Inqu iry in to  

a l legat ions o f  Sta te Capture  versus  Zuma and Others  2021 (5)  

SA 327  (CC) 24.  P lasket  J fur ther  said at  paragraph 15:    

“Contempt  of  cour t  is  a cr im ina l  of fence,  i t  

is  commit ted genera l ly speak ing  when a  

person  un lawful ly  and  inten t ional ly  

v io lates the  digni ty,  repute  and o r  10 

author i ty  of  a judic ia l  body or  inter feres in  

the administra t ion  o f  just ice  in a  matte r  

pending  before  such  a body.   I t  serves  

three  important  purposes  namely to  protec t  

the r ights of  everyone to fa ir  t r ia ls,  to  

mainta in  pub l ic conf idence in  a judic ia l  

arm of  government and to uphold the  

integr i t y o f  orders of  the cour t . ”    

The test  o f  whe ther  such  an  order  for  contempt  of  cour t  and  

consequences  should  fo l low is wel l - known but  has been  20 

expla ined in Fak ie NO versus  CCII  Systems Pty Ltd  2006  (4)  

SA 326  (SCA)  4,  22  and  23.  However,  Cameron  J  as he  then  

was sa id a t  (22) :    

“What is changed is that  the accused no  

longer  bears  a burden  to d isprove  
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wi l fu lness and mala f ides on a balance o f  

probab i l i t ies but  to avoid conv ict ion  need  

only  lead evidence that  establ ishes a  

reasonable doubt. ”   

In th is matter  the cour t  order  and the respondent ’s knowledge  

thereo f  and h is non-compl iance are common cause.  The  

quest ion to be asked is does  the respondent ra ise  a  

reasonable doubt as to h is  w i l fu lness and  mala f ides conduct.   

He re l ies on a hast i l y  prepared  counterapp l icat ion  for  a  

var ia t ion of  the se t t lement agreement between the par t ies  10 

af ter  rece ipt  of  the  current  app l ica t ion .  An analys is of  the  

respondent ’s  version shows that  he is indeed in contempt o f  

cour t .   I  am o f  the  v iew tha t  the  respondent  knows fu l l  we l l  

that  h is app l icat ion to vary the deed of  set t lement is before  

the magis trate and i t  was common cause that  the  mat ter  wi l l  

be fur ther  heard  in  the  near  fu ture .   My recol lec t ion is  that  i t  

is  in  the dur ing the f i r st  few days o f  November,  which is next  

week or  the week therea f ter .    

 In tha t  sense the issues ra ised  in the counter  

appl ica t ion are  l is  pendens  and the  magistra te wi l l  be  in  a  20 

bet ter  posi t ion to consider  the  fu l l  spectrum o f  the  facts  and  

evidence  p laced  be fore  that  cour t .  I  have  been adv ised that  

several  days of  hear ing  have a lready  passed.   

 The counter  app l icat ion  in  my view is  no  more  than  

an at tempt  to  st i f le  the appl icants  current  appl icat ion.   Aga in,  
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I  s t ress that  the counter  appl icat ion,  in  the ma in,  in my view,  

is m isconceived as i t  at tempts to vary the very same  

set t lement agreement of  2011 which  is  now being cons idered  

by the mag is trate.    

 In those  c ircumstances  I  am of  the v iew that  the  

counter  appl ica t ion fa l ls  to  be  dismissed.   In any even t the  

var ia t ion appl ica t ion does not  deal  wi th the order  of  Ma ier-

Frawley J  at  a l l .   In addit ion ,  the app l icat ion before  the  

magis trate a lso does  no t  dea l wi th  the order  of  Ma ier-Frawley  

J.   The app l icat ion before the magistrate seeks an order  to  10 

amend the  deed o f  set t lement f rom the date  tha t  the  

magis trate may so  order .   I t  does  not  seek re l ief  

retrospect ively.   The  hear ing  before the  mag is trate ,  in  my 

view, does not  af fec t  the  proceed ings before me, wh ich sole ly  

re late to  the respondents fa i lure to adhere to the inter im 

order  o f  Ma ier-Frawley J.    

 The respondent ’s  a ff idav i t  se ts  ou t  the h is tory  which  

in ter  a l ia  re l ies on the app l icant ’s father ’s  f inancia l  

ass istance  to her  and the  ch i ld ren.   He a lso dea ls extensive ly  

with the deed of  set t lement of  2021 when the par t ies became  20 

divorced .  I  am of  the v iew that  nei ther  of  these facts impact  

on the inter im order  o f  my sis ter  Maier-Frawley  J.   What the  

respondent does say is that  he kept up wi th the payments  

unt i l  2019  and sa id that  he was forced to reduce his  

contr ibut ions a f ter  the appl icant  brought  success ful  
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sequestra t ion proceed ings against  h im in  August  2020 .  He  

does not  exp la in the per iod between 2019 and h is  

sequestra t ion.   Desp ite  h is sequestrat ion  the respondent was 

st i l l  ab le  to  pay re lat ively  large amounts  to the  app l icant  in  

re lat ion  to main tenance .   

 The respondent  a l leges that  he  cannot  af ford  the  

amounts payable .   He  at taches  a  document  which he  prepared  

and submit ted to the magistra te  some t ime ago.   The  

document has i t s d i ff icu l t ies save for  the fact  that  i t  i s  a lso  

outdated.   He  also offers  a l terna t ive  payment  mode ls  bu t  not  10 

those ordered by Maier-Frawley J.   In addi t ion ,  a summary of  

h is  evidence  a t  the  ma intenance  inquiry paints  a  d i f feren t  

p icture.   The app l icant  se ts  out  the respondents month ly  

earnings  up  to 2021  as was d isclosed in  h is  ev idence  at  the  

hear ing.   These  amounts  are  subs tant ia l ly  h igher  than  the  

income of  which the respondent  a l leges that  he received .    

 Save for  deny ing that  the annexure and the  

calculat ions are correct  and expla in ing why they are not  

correc t  the f igures se t  ou t  by the appl icant  in the a ff idavi t  are  

bold ly den ied by the f i r st  respondent.    20 

 I t  is  thus c lear  that  the respondent ’s  earn ings a re far  

in excess of  tha t  wh ich  he  wishes  to  d isc lose.   The  

respondent ,   in  my view, has fa i led to set  out  facts that  

estab l ish a reasonable  doubt as  to h is  ab i l i ty  to  pay .   

Al though i t  has  been held  that  in  contempt  cases a  ru le n is i ,  
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is an appropr ia te order  as I  refer  to  above , the e f fect  of  the  

order  wh ich  I  am to  issue  is  the same.   In  a l l  these  

circumstances I  i ssue the fo l lowing  o rder :    

1 .  The  f i r s t  respo ndent  i s  fo und  to  b e  in  con te mpt  o f  

the  o rder  o f  Her  Lady sh ip  Hono urab le  Jus t i ce  Ma ie r -

F rawle y  un der  ca se  38 219/ 201 8  da ted  3 0  O ctob er  

2018 .    

2 .  The  f i r s t  respo ndent  i s  o rdered  to  pay  to  Redh i l l  

Sc hoo l  o n  o r  be fo re  c l ose  o f  b us in ess  o n  31  O ctob er  

2022  the  a mo unt  o f  R287 4 00  to  en sure  the  enro lme nt  10 

o f  the  m inor  ch i ld re n ,  T  a nd  C a t  Re dh i l l  Sch oo l  fo r  t he  

scho o l  ye ar  co mm enc ing  J anu ary  2 023 .   

3 .  In  even t  o f  the  f i r s t  respon dent  fa i l s  to co mply  w i t h  

paragrap h  2  above ,  the  f i r s t  res po ndent  i s  sen te nc ed  

to  d i rec t  im pr ison me nt  fo r  a  per iod  o f  fou r  mont hs .   

4 .  The  f i r s t  re spo nde nt  i s  to  pa y  th e  co s ts  o f  th i s  

app l ic a t ion .   

5 .  The  co un te r  ap p l ica t i on  is  d i smiss e d  wi th  cos t s .  

 

-  -  -  -  -  -  -  -  -  -  -  -  20 
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WE PE NE R,  J  

J UDG E O F  T HE H I G H CO URT   

DAT E:   … … … … … … .  
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