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M[…] N[…] B[…] Accused 2 

 

J U D G M E N T 
 

YACOOB, J:  

 

Mr S[ . . . ]  and Ms B[ . . . ]  s tand accused of  murder  in  accordance wi th 

sect ion 51(2)  of  the Cr iminal  Law Amendment  Act  105 of  1997.   

They have been on bai l  dur ing these proceedings.   They are 

accused of  the murder  on 7 December 2020 of  Ms B[ . . . ]  12-year-

o ld daughter  N[ . . . ]  wi th whom Mr S[ . . . ]  a lso had a de facto  

https://www.saflii.org/content/terms.html


 

re lat ionship,  having l ived in the household  as Ms B[ . . . ] ’s  par tner  

s ince N[ . . . ]  was four  years o ld.  

 

 Both accused p leaded not  gui l ty .  They made formal  

admissions wi th in thei r  p lea explanat ions.   Mr S[ . . . ]  admit ted 

having assaul ted N[ . . . ]  wi th intent  to commit  gr ievous bodi ly  harm 

and Ms B[ . . . ]  has admit ted to assaul t  and to hav ing been 

negl igent  in  causing N[ . . . ] ’s  death.    

 

 Both accused were c lear ly  t raumat ised by the fact  that  thei r  

ch i ld  d ied as a resul t  o f  thei r  act ions on 7 December but  whi le the 

Court  may have the utmost  sympathy for  them th is  is  not  re levant  

to whether  they are gui l ty  of  the charges or  maybe found gui l ty  in  

a competent  verd ict .  

 

 The state cal led two wi tnesses,  Dr  Lebohang Banyane who 

carr ied out  the autopsy on N[ . . . ]  and T[ . . . ]  B[ . . . ] ,  N[ . . . ] ’s  e lder  

brother .   The two accused test i f ied on thei r  own behal f .   

 

 The facts in  th is  mat ter  are largely common cause.  The only  

issue is  what  legal  outcome the facts support .    

 

 Dr  Banyane conf i rmed the autopsy repor t  and test i f ied that  

N[ . . . ]  had marks of  being beaten wi th a s jambok a l l  over  her  body,  

inc luding her  head and her  face.   The cause of  death was a bra in  

in jury,  speci f ica l ly  b lunt  force in jury to the head compl icated by 

crush in jury.   He a lso test i f ied that  wi th the s jambok in jur ies the 

t issue that  gets damaged is  the muscle which re leases a tox ic  

chemical  and damages the k idney.   He test i f ied that  the body was 

damaged everywhere inc luding the muscles and that  the 

extensiveness of  the in jur ies led h im to in fer  that  the assaul t  of  

had happened over  qui te some t ime.   Dr  Banyane est imated 

N[ . . . ] ’s  age to be 14 or  15 years o ld showing that  she was 

re lat ive ly physical ly  mature.   



 

 

 T[ . . . ]  B[ . . . ]  test i f ied that  he heard the assaul t  on N[ . . . ] ,  but  

he d id not  see i t .   According to him he heard both the parents as 

wel l  as N[ . . . ]  shout ing,  and there was a lo t  of  noise.   He and h is  

s is ter  had both previously been d isc ip l ined wi th a s jambok but  th is  

had not  happened for  a whi le,  however,  when N[ . . . ]  began dat ing 

at  a young age Ms B[ . . . ]  began d isc ip l in ing her  physical ly  again.   

Mr S[ . . . ]  as far  as T[ . . . ]  knew would only repr imand N[ . . . ] ,  he 

would not  d isc ip l ine her  physica l ly .   T[ . . . ]  knew that  there had 

been a lot  of  problems caused by N[ . . . ] ’s  dat ing.  She was even 

staying at  h is  mother ’s  f r iend’s house and e lsewhere occasional ly .  

 

 In  addi t ion to hear ing the assaul t  he heard Ms B[ . . . ]  pour ing 

water  for  a bath for  N[ . . . ]  and te l l ing her  to take a bath.   He said  

he eventual ly  saw N[ . . . ]  when the two accused carr ied her  in to the 

bedroom where he was wi th h is younger s is ter .   N[ . . . ]  was unable 

to walk so they both had to carry her .   She had her  arms over  

each of  thei r  shoulders and she was in an upr ight  posi t ion.   He 

said that  he saw water  and some whi te stuf f  coming out  of  her 

mouth and he cal led h is parents.  His mother  came f i rs t  in 

response to h is cal l .  At  some point  thereaf ter  he and Mr S[ . . . ]  

carr ied N[ . . . ]  to  the car  to take her  to the hospi ta l .    

 

 Mr S[ . . . ]  test i f ied that  the problem wi th N[ . . . ]  dat ing boys 

began in 2019 when she was 11 years o ld.   He and Ms B[ . . . ]  

a t tempted to ta lk  to her  about  the problem, they a lso involved 

e lders and the pastor  at  the church they at tended at  the t ime to 

in tervene and assist  wi th th is  chi ld  but  she would not  change her  

behaviour .   The two parents thought  that  they were perhaps not  

doing something r ight  and that  is  why they sought  assistance,  

however,  there was noth ing that  they could do which y ie lded 

resul ts .   She was def iant  in  her  body language and she apparent ly  

was not  in terested in amending her  behaviour .   According to h im 



 

Ms B[ . . . ]  a lso suggested that  they would consul t  socia l  workers,  

however,  th is  d id not  happen before the chi ld  d ied.    

 

 The f r iend of  the mother ,  Tsholofe lo,  had a chi ld  who was 

a lso a f r iend of  N[ . . . ] ,  so N[ . . . ]  would go and v is i t  but  at  some 

point  she a lso went  to  stay wi th them because there was an 

inc ident  where N[ . . . ]  dat ing an 18 year  o ld boy who was rude to  

Ms B[ . . . ] .   N[ . . . ]  had a lso run away and gone to Tsholofe lo ’s  

p lace.   So Ms B[ . . . ]  suggested the Tsholofe lo take the chi ld  so 

that  people could calm down.  N[ . . . ]  would st i l l  come the house for  

c lothes and to eat  and so on.    

 

 On the day of  the inc ident  Mr S[ . . . ] ,  Ms B[ . . . ]  and Tsholofe lo  

had gone out  for  the whole day.   They came back late,  and he and 

Ms B[ . . . ]  went  to bed.   At  some point  there was a knock on the 

door  and i t  was Tsholofe lo and she had N[ . . . ]  wi th her .   There was 

some k ind of  a l tercat ion he d id not  hear  exact ly  what  i t  was.   He 

then heard fur ther  voices and went  out  to f ind that  N[ . . . ]  had run 

away.   Tsholofe lo then said that  she had brought  the chi ld  home 

because her ,  Tsholofe lo ’s ,  par tner  said he d id not  want  her  in  

thei r  home anymore because she was a bad inf luence on thei r  

ch i ld .  This was because N[ . . . ]  had been seen k iss ing a boy on the 

st reet  in  f ront  of  everyone ear l ier  in  the day.  

 

 Mr S[ . . . ]  then went  look ing for  her  as d id Ms B[ . . . ]  and 

Tsholofe lo.   They searched for  a whi le and eventual ly  Tsholofe lo  

went  to her  home and the two accused went  to thei r  home.   As 

they entered thei r  yard they were approached by a neighbour who 

to ld them that  the chi ld  was wi th her ,  th is  was Mrs Shange who 

was another  church e lder .    

 

 They then went  to Mrs Shange’s house to fetch N[ . . . ] .  Ms 

B[ . . . ]  sa id to Mr S[ . . . ]  that  he should go to  the other  door  because 

N[ . . . ]  is  c lever  and might  run out  that  way.   So as they 



 

approached the proper ty Mr S[ . . . ]  went  through a passage to  

reach the k i tchen door  and saw the deceased coming out  of  the 

passage.   She ran out  past  h im and he ran af ter  her  and she 

s l ipped and fe l l  because the paving was wet .  He then got  hold of  

her .    

 

 Ms B[ . . . ]  then caught  up wi th h im and the three of  them 

then went  to thei r  home.  As they were going in N[ . . . ]  was cry ing 

and Ms B[ . . . ]  went  and got  a cut  p iece of  a branch or  a st ick.   

Whi le they were walk ing back to thei r  home Ms B[ . . . ]  was ta lk ing 

to N[ . . . ]  asking her  what  she was doing,  why she was doing that ,  

what  she was not  get t ing in her  home and so on.   N[ . . . ]  d id not  

provide any answers but  kept  apologis ing.    

 

 When Ms B[ . . . ]  came in to the house wi th the st ick or  

branch,  she began beat ing N[ . . . ] ,  they were both standing at  the 

t ime.  Ms B[ . . . ]  beat  her  unt i l  the branch broke and then she went  

in to the bedroom.  Whi le she was in the bedroom Mr S[ . . . ]  p icked 

up the broken p iece of  branch and began beat ing N[ . . . ]  wi th i t .   Ms 

B[ . . . ]  then came back f rom the bedroom wi th a s jambok.   Mr S[ . . . ]  

sa id he was surpr ised to see i t  because he d id not  know that  they 

st i l l  had i t  in  the house.   The st ick that  had been used before i t  

broke was about  a meter long and a cent imetre in d iameter .   I t  d id 

not  have twigs or  leaves on i t ,  i t  was a c lean st ick.   When i t  

broke,  i t  broke into hal f  approximately.   

 

 Af ter  Ms B[ . . . ]  came back she began beat ing N[ . . . ]  wi th the 

s jambok and at  the same t ime repr imanding her  ora l ly  and asking 

her  why she was doing these th ings that  she was doing.   Mr S[ . . . ]  

demonstrated that  Ms B[ . . . ]  was l i f t ing her  hand up above her  

head in  order  to administer  the beat ing.   He test i f ied that  the 

beat ing was g iven everywhere on N[ . . . ] ’s  body and that  he had 

a lso done the same.   He thought  that  the beat ing lasted about  10 

to 15 minutes before the st ick broke and he conf i rmed that  Ms 



 

B[ . . . ]  was angry at  the t ime.  In  addi t ion N[ . . . ]  was not  just  

s tanding st i l l  she was jumping around t ry ing to avoid the beat ing.   

 

 Mr S[ . . . ]  sa id that  he was a lso very angry and was 

ext remely d isappointed.   He star ted beat ing her  wi th the st ick  

af ter  i t  had broken because he was t ry ing to get  her  to mend her  

ways.  I t  was the f i rs t  t ime he had beaten her .   According to  h im i t  

took about  10 minutes before Ms B[ . . . ]  came back and dur ing that  

10 minutes he was intermi t tent ly  beat ing N[ . . . ]  and ta lk ing to her .  

 

 N[ . . . ]  kept  saying she was sorry  and that  she was pushed 

into doing whatever  i t  was she had done.  He asked her  who 

pushed her  in to i t  and she d id not  respond.   When Ms B[ . . . ]  came 

back he had a l ready stopped and she then began repr imanding 

the chi ld  and beat ing her  wi th the s jambok.   At  some point  he got  

h i t  wi th the s jambok as wel l  and he went  and sat  outs ide the 

house on a chai r  by the door  fac ing ins ide,  he saw everyth ing.    

 

 He then test i f ied that  Ms B[ . . . ]  eventual ly  to ld N[ . . . ]  to  s i t  

down.  According to h im the fur ther  beat ing wi th the s jambok had 

taken another  approximately 15 minutes.  Ms B[ . . . ]  then went  in to 

the bathroom to f i l l  the bathtub and then she came out  whi le i t  

was f i l l ing and sat  wi th N[ . . . ] .     He heard an explanat ion g iven to  

Ms B[ . . . ]  by N[ . . . ]  about  the th ings she was pushed to do but  he 

said he was confused about  i t .   N[ . . . ]  had calmed down by then.    

 

 Ms B[ . . . ]  then to ld N[ . . . ]  to  go and bath and to s leep.  Mr 

S[ . . . ]  sat  outs ide for  a whi le,  he then went  ins ide to l ie  down.  At  

some point  Ms B[ . . . ]  came and woke h im up to te l l  h im that  there 

was a problem because the bathroom was very quiet ,   and she 

could not  hear  sounds of  someone washing.   He then heard Ms 

B[ . . . ]  screaming for  h im to come and he went  in to the bathroom 

and saw the deceased ly ing in the bathtub and she was gasping 

and vomi t ing.  



 

 

 They eventual ly  got  her  out  of  the bathroom and took her  to  

the bedroom and Ms B[ . . . ]  t r ied to do f i rs t  a id.   At  some point  Ms 

B[ . . . ]  then said no we have to get  her  to the hospi ta l .   He could 

not  f ind h is car  keys at  f i rs t  so Ms B[ . . . ]  sa id she would get  

Tsholofe lo.  Eventual ly  he found h is car  keys and he asked T[ . . . ]  to 

help h im.  They got  her  to the car  and took her  to the hospi ta l .   He 

d id not  go ins ide the hospi ta l ,  the nurses took the chi ld  in  wi th her  

mother .  At  some point  he heard Ms B[ . . . ]  screaming and then later  

found that  the chi ld  had d ied.  

 

 He conceded that  there was no need to beat  N[ . . . ]  on her  

head and a person in jured wi th a head in jury could d ie.   He said  

in  cross-examinat ion that  he had to ld Ms B[ . . . ]  at  some t ime af ter  

she began the assaul t  wi th the s jambok to stop because N[ . . . ]  had 

had enough.   He conceded that  the behaviour  o f  adolescents  is  

usual ly  problemat ic  and that  they need guidance and that  they 

exper iment  in  th ings.  When i t  was put  to h im that  i t  was the job of  

the parents to keep them in the r ight  d i rect ion he said he was not  

sure.   He d id concede that  there was no need for  h im to have 

jo ined in the assaul t .  

 

 However ,  Mr S[ . . . ]  a lso that  object ive ly he d id not  foresee 

that  N[ . . . ]  could have d ied f rom the assaul t .  At  the t ime he was 

not  th ink ing about  what  was happening to her ,  he was th ink ing 

about  why the chi ld  cont inued wi th her  behaviour  and why they 

were fa i l ing.   His in tent ion was s imply to repr imand the chi ld  and 

t ry and get  her  back on t rack.  

 

 Ms B[ . . . ]  then test i f ied.  She conf i rmed Mr S[ . . . ] ’s  ev idence 

to a large extent .   She also test i f ied about  her f rust rat ions wi th 

how the chi ld  was behaving and the fact  that  they could not  seem 

to get  through to her  to change her  behaviour .   She constant ly  

t r ied to confront  N[ . . . ]  about  the 18 year  o ld boyf r iend and her  



 

behaviour  of  k iss ing boys and so on but  N[ . . . ]  would avoid her  and 

t ry to leave.  Ms B[ . . . ]  was very f rust rated wi th the behaviour .    

 

 When she found N[ . . . ]  that  n ight  at  Ms Shange’s she was 

ext remely f rust ra ted and angry as they were walk ing back to thei r  

home.   She was very angry and she decided that  the only th ing to 

do is  to g ive her  a h id ing because the chi ld  runs away every t ime 

so she cannot  punish her  in  any other  way.   She had prev iously  

decided not  to physical ly  repr imand the chi ld  anymore but  she 

was very upset  so as she was walk ing home she was look ing for  

something to use because she d id not  want  to use her  hand.   She 

saw the t ree branch when she went  outs ide to f ind something and 

she took i t  ins ide and used i t .   She conf i rmed that  the chi ld  was 

jumping around t ry ing to avoid be ing h i t .  The fact  that  the chi ld  

not  s imply bend over  and a l low her  to disc ip l ine her  made her  

more angry.   She wished that  the chi ld  would just  s tand and let  

her  do i t  and get  i t  over  wi th.  

 

 Whi le the beat ing was happening she was ask ing N[ . . . ]  

quest ions but  she would not  answer and the same happened when 

Mr S[ . . . ]  was beat ing the chi ld  whi le she was in the bedroom.  At  

some point  N[ . . . ]  to ld her  that  she went  wi th other  g i r ls  on the 

st reet  to the hoste l  to  s leep wi th  a l l  the men and those g i r ls  had 

recru i ted her  but  Ms B[ . . . ]  was real ly  upset  because N[ . . . ]  would 

not  te l l  her  who those g i r ls  were.    

 

 She test i f ied that  she was away fetching the s jambok for  

about  f ive minutes and at  th is  t ime Mr S[ . . . ]  was not  cont inuously  

assaul t ing the chi ld  they were a lso s i t t ing down and ta lk ing.   

According to her,  her in tent ion was to get  the chi ld  to te l l  her  

everyth ing because she wanted to know everyth ing.   The chi ld  

would not  answer  her  and that  in fur iated her .   She conf i rmed that  

she beat  the chi ld  wi th a s jambok for  maybe 10 to 15 minutes but  

i t  was intermi t tent  wi th ta lk ing to her  and h i t t ing her .   The 



 

explanat ions that  she was get t ing were confusing and she thought  

they were l ies and that  made her  more angry.   

 

 Eventual ly  the assaul t  ended because Mr S[ . . . ]  to ld her  to  

stop because i t  was enough.   She then went  to go and run a bath 

for  the chi ld  and put  Det to l  in ,  the chi ld  d id not  want  to because i t  

would st ing the scratches on her  hands and feet  but  Ms B[ . . . ]  

ins isted.   Ms B[ . . . ]  conf i rmed the evidence of  Mr S[ . . . ]  on 

eventual ly  d iscover ing the chi ld  and on the chi ld ’s  death.   She 

a lso said that  she never  in tended to k i l l  her  chi ld .  She would not  

want  to k i l l  her  chi ld .  She was s imply t ry ing to d isc ip l ine her  and 

she was f rust rated.  

 

 Under cross-examinat ion she d id not  concede that  the 

death could have been foreseeable,  however,  there was no 

d ispute that  in  fact  i t  was th is  assaul t  that  caused the death.   She 

d id not  th ink of  the fact  that  the chi ld  was a l ready in jured and that  

i f  she then went  and got  the s jambok she would s imply in jure her  

more.   She was very,  very angry and wanted to get  answers out  of  

the chi ld .  

 

 As far  as Mr S[ . . . ]  is  concerned he has a l ready formal ly  

admit ted commit t ing assaul t  wi th in tent  to cause gr ievous bodi ly  

harm.  I t  is  c lear  f rom the evidence that  he d id act  in  that  manner .    

 

 The forensic evidence was that  there were marks of  

s jambok t racks on the chi ld ’s  body and i t  appeared that  the worst  

in jury to  the chi ld  occurred f rom sjambok not  f rom the st ick.   I t  

was a lso c lear  that  Mr S[ . . . ]  was only d i rect ly  involved in  

physical ly  beat ing the chi ld  for  a very shor t  t ime even though he 

d id not  s top Ms B[ . . . ]  f rom assaul t ing the chi ld  unt i l  qui te a lo t  of  

assaul t  had taken p lace.    

 



 

 I  am not  sat is f ied that  there is  evidence that  Mr S[ . . . ]  

in tended in any way to cause the death of  the chi ld  and I  am also 

not  sat is f ied that  he ought  to have foreseen that  h is  par t  in  the 

events could have caused her  death.   

 

 I  therefore f ind h im not  gui l ty  of  murder  as charged.  The 

competent  verd icts for  the charge are culpable homic ide and 

assaul t  wi th in tent  to cause gr ievous bodi ly  harm.   

 

 I  am sat is f ied that  Mr S[ . . . ] ’s  involvement  was such that  he 

permi t ted and in fact  fac i l i ta ted the cont inued beat ing of  the chi ld  

in  the sense that  he ora l ly  repr imanded her  whi le the beat ing was 

happening and he cont inued the beat ing whi le Ms B[ . . . ]  went  to 

f ind another  implement  wi th which to cont inue.   I t  was c lear ly  

foreseeable that  th is  extended and qui te st rong beat ing would 

have an ef fect  on a chi ld ’s  body and that  she may d ie as a resul t .   

 

 I  therefore f ind that  he is  gui l ty  of  cu lpable homic ide.    

 

 As far  as Ms B[ . . . ]  is  concerned,  she has admit ted the 

e lements of  cu lpable homic ide,  the quest ion is  whether  her  

act ions show that  there must  have been an object ive in tent ion,  

even i f  ind i rect ,  to  cause the death of  the chi ld .   As I  have said i t  

was her  evidence that  she was not  th ink ing about  what  the ef fect  

of  the beat ing on the chi ld  would be,  she was th ink ing about  the 

fact  that  she was angry,  she needed to beat  the chi ld  in  order  to  

punish her  and she needed to get  the informat ion out  of  the chi ld .   

The fact  that  both accused test i f ied that  the beat ing was not  

cont inuous but  there would be pauses where there was ta lk ing 

and then there would be fur ther  beat ing,  demonstrates that  there 

was a def in i te intent ion to beat  the chi ld  regardless of  the ef fects 

on her .  

 



 

 This was more than s imply negl igence;  i t  was more than a 

d isregard for  possib le ef fects and therefore I  f ind that  indi rect  

in tent ion has been proven and Ms B[ . . . ]  is  gui l ty  of  murder  as 

charged.  

 

YACOOB, J  
JUDGE OF THE HIGH COURT 

DATE:   20 October  2023 


