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quo, he was referred to the complainant’s statement that stated that the
“complainant says that the suspect was unknown to her, and she could not
see him because he was wearing a cloth or a polo neck covering half his
face” and he told the court that the complainant told him so.

The plaintiff asked the complainant why he was being arrested and the
complainant responded that there was a house breaking at her residence
by a man wearing a balaclava and during the ensuing scuffle she bit the
intruder on his left hand, and he then fled.

Sithubeni further told the court that the plaintiff reiterated that he was injured
at his workplace assisting on a building construction. On 13 June 2017, the
plaintiff applied for bail and it was opposed. Sithubeni opposed bail citing
outstanding fingerprints and escape case involving the plaintiff in
Krugersdorp as reasons for opposing bail. Based on Sithubeni’'s
information, the court denied releasing the plaintiff on bail. Sithubeni told
the court that he did not verify the Krugersdorp escape case against the
plaintiff, and it was later discovered he did not have such a pending case.
When denying the plaintiff bail, the court said to the plaintiff “/bjut you have
already escaped and you know they are looking for you now, the likelihood
of you escaping again is now just inevitable, irresistible, some may say. So
in the circumstances | refuse bail’. This quote was put to Sithubeni and he
agreed that the bail was refused as a result of what he told the court. He
testified further that another reason for refusal of bail was that the plaintiff
had an escape case at Krugersdorp. He further said that it was also noted,
after receipt of fingerprints results, that the plaintiff had been involved in
housebreaking matters.

He did not seek more information from the person(s) who informed the
complainant that the plaintiff had some injuries regarding their knowledge
of those injuries and what made him [Sithubeni] come to the conclusion that
the injuries were caused by the plaintiff. He told the court that he arrested

the plaintiff because he was wearing a bandage and had some injuries.






was similar to the one described by the complainant, he felt there was a
prima facie case against the accused/plaintiff. He further told the court that
the plaintiff had to tell the court as to what caused those injuries. He was
aware that the complainant did not see the perpetrator’s face. The plaintiff
did not provide an explanation as to how he got injured. Mr Khoza further
testified that because of the non-explanation by the plaintiff regarding the
cause of his injury, and after reading the complainant’'s statement, he
enrolled the matter. He denied that he maliciously prosecuted the plaintiff.

He reiterated and confirmed Sithubeni’s testimony that the plaintiff should
not be granted bail because he had previous convictions, additionally, the
plaintiff was charged with Schedule 5 offence, housebreaking, and
attempted rape. He told the court that as a result, the plaintiff was not
entitled to be released on bail. According to the witness, the defendants
had a strong case based on the evidence at their disposal despite the fact
that they were still awaiting the blood analysis. As a result of the information
at their disposal, there was a reasonable suspicion that the plaintiff

committed the alleged offences.

He further confirmed the complainant’s statement that the intruder was
wearing slippers, and he further considered the fact that there was a
member of the community who informed her that the plaintiff had marks
resembling the injuries suffered by the intruder. The witness further testified
that he read the complainant’s statement stating that she could not identify
the intruder. He further told the court a quo that based on the police
discovery of similar injuries on the accused’s hand to those of the intruder
as described by the complainant, the plaintiff was placed under arrest. After
reading the docket, Mr Khoza felt there was a prima facie case against the
plaintiff. Like Sithubeni, the witness submitted to the court that the
investigation was not completed as they were still awaiting the outcome of
fingerprints and blood analysis when bail was denied. Despite all of this, he
was of the view the defendants had a strong case against the plaintiff.

Mr Masina



[10] Mr Masina was the control prosecutor and doubled as a regional court prosecutor
at the time of the plaintiff's criminal case.

a. He testified that on 13 June 2017 he conducted and opposed the plaintiff's
bail. He opposed bail because the plaintiff was charged with a Schedule 5
offence and had previous convictions. Like all the other witnesses who
testified before him, he informed the court that the plaintiff had an escape
or attempted escape case at Krugersdorp and such information was
endorsed in the plaintiff's profile. According to the witness, the plaintiff's
profile stated that he has an open case of escaping from lawful custody at
Krugersdorp. He did not personally verify the information whether the case
was finalised or not. He further told the court that the entry status on the

profile stated “cancelled” and to him “cancelled” means still open.

b. He placed the information on the profile to the court hearing the balil
application and did not request further information from the investigating
officer. The witness further told the court that the escape case was
committed about 19 years ago and such, this information was placed before
court during bail application. According to the witness, the court did not
release the plaintiff on bail because there was possible parole infringement.
He conceded to the court that as a prosecutor he should not only assist the
State but also the plaintiff by informing the court what is in favour of the
plaintiff.

c. He further told the court he considered the complainant’s statement that an
unknown male person broke into her room and tried to rape her and as a
result, she bit his finger. He told the court that there was sufficient evidence
that the plaintiff was the intruder after he was pointed out by the
complainant. He believed what the investigating officer told him that there
was sufficient evidence to deny bail. He conceded however that he did not

interrogate the investigating officer further about the escape infringement.
Plaintiff's Evidence

[11] The plaintiff testified that on 19 May 2017, he was working as a guard at a taxi
rank. When he arrived home in the morning, his mother told him that police
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MC MAUBANE
ACTING JUDGE OF THE HIGH COURT

Delivered: This judgment was prepared and authored by the Judge whose name is
reflected and is handed down electronically by circulation to the parties’
representatives by e-mail, uploading to CaseLines and release to SAFLII. The date for
hand down is deemed to be 18 October 2023.
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