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Director-General (Mr Loyiso Jafta (“Jafta”). The respondents explain that the
confirmatory affidavit by Jafta is Necessary to support the facts set out in the answering
affidavit which will rémain unsubstantiateq without the confirmatory affidavit. They



a case entitling it to the court's indulgence. |t
explanation for the non-compliance with the rules or court's directions. Of great significance, the explanation myst
be reasonable enough to excuse the default.”



Constitution and “declare” that the State Security Agency’s conduct was “both
procedurally ang substantively unlawful angd unfair”,

The case before the court

* Act 66 of 1995,
4 Act 65 of 2002.



[10] To the extent that it can be deduced from the applicant’s papers that he was

Sn Baloyi v Public Protector & others 2021 (2) BCLR 101 (CC); [2021] 4 BLLR 325 (CC); (2021) 42 1LJ 961 (CC);
2022 (3) SA 321 (CC), the Constitutional Court said the following: ‘123] The legislation in terms of which an
assignment would be made in the context of the present matter js the LRA. Section 1 57(1) of the LRA provides for
the exclusive Jurisdiction of the Labour Court in ayf matters that — in terms of the LRA or other law — are to pe

exclusive jurisdiction in respect of all matters that elsewhere in terms of this Act or in terms of any other law are to
be determined by the Labour Court ’

6 Section 2 of the LRA provides that the LRA does not apply to members of (a) the National Defence force: (b)
the National Intelligence Agency; (c) the South African Secret Service; (d) the South African National Academy of
Intelligence: and (e) Comsec.

71d at paragraphs 39 - 40.

8 Act 65 of 2002.



réquest for specia| leave had been forwarded to Acting Director (Jafta) for “their



in the event no such “requisite approval” had been granted, to immediately invoke the
Provision of s 15 of the Intelligence Services Act,



that the applicant therefore had been granted an Opportunity to provide an explanation
for his absence to the Acting Director-General, but that he had simply refysed or



[20] Only on & December 2019, the applicant addresseq gz letter to the Acting

[21] On4 June 2020, Jafta informeq the applicant that his appeal was dismissed on
the basis that he had not réported to the Head Office at Musanda since his return from
Japan and that gJ| efforts to €ngage with him hag been ignored.

Section 15 of the Intelligence Services Act

[22] Discharge of members of the State Security Agency may take place on the

place of duty: Provided that if-

—_—

® Section 15 of the Act.

10 Section 16 of the Act.
" Section 17 of the Act.
'2 Section 18 of the Act.



(a) any member absents himself or herself from his or her official duties

(b) a member deemeq to have been SO discharged again reports for duty,

Director-General may determine:
(c) the Director-General refuses to reinstate the member, the latter may

[23] This section provides for a "deemed dismissa]” in circumstances where the
employee absents himself or herself withoyt the permission of the Director—Genera/.
Consequently, it logically follows that where an employee absents himself or herself
with the permission of the D/'recz‘or-Genera/, the provisions of s 15 of the Intelligence

(“Grootboom").

' This was confirmed by the court in Minister van Onderwys en Kultuur en andere v Louw 1995 (4) SA 383 (A) as
follows: “There is then no question of a review of an administrative decision. The coming into operation of the
deeming provision is not dependent upon any decision. There is no room for reliance on the audi alteram
partem rule which in jts classic formulation Is applicable when an administrative - ang discretionary - discretion ma y
detn'mentally affect the rights, privileges or liberty of a person.” (Quoted from the headnote.)

10



into operation 21 Section 3(1) of the Promotion of Administrative Justice Act?2 zj5q
does do not Come into play: 23

1S Act 103 of 1994,
18 Act 76 of 1998.

allenge her d/'scharge on review since this is by Operation of law. The applicant has not made
out a case for the review of the decision of 1 6 October 2007 or for a declarator

20 2008 (1) SA 420 (SCA); (2006) 27 1Ly 477 (SCA).
'|d at para 9 — 10.

22 Act 3 of 2000.

% Ad para [2].
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the statute provides ample means to rectify or reverse the outcome 24

[26]

(ii) Itis also ¢ommon cause that the applicant never submitted g request nor

(i) To restate: Dubga herself eXpressly informed the applicant in her letter



(iv)  Upon receiving the letter from the Acting Director-General dated 30 April
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[29]  Inthe event, the foHowing order is made:

JUDGE AC, BASSON
JUDGE OF THE HIGH COURT
GAUTENG DIVISION oF THE HIGH COURT, PRETORIA

AQQearances
For the applicant:

Adv G Maphanga
14
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Instructed by: Mngqingo Attorneys Inc.

For

the first and second respondents:

Adv S Tleane

Instructed by the State Attorney Pretoria
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