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JUDGMENT - LEAVE TO APPEAL

NEUKIRCHER J:

1] On 27 June 2023 | delivered a judgment in which | upheld an exception taken by
the defendants against the plaintiff's particulars of claim. The issue in the action
revolves around the personal liability of directors of a company — in this case the
defendants — in terms of s 218(2) of the Companies Act 71 of 2008 (the New
Companies Act). In upholding the exception, the following order was granted:

“1. Grounds 3 and 4 of the exception are upheld.

2 The particulars of claim are struck out.

3. The plaintiff is given leave to amend its Particulars of Claim within 30

days of date of this judgment.
4. The plaintiff is ordered to pay the defendants’ costs of the exception,

including the costs of two counsel.”

2] The reasons for the order are set out in the judgment and need not be repeated

herein.

3] Before me is an application for leave to appeal, filed by the plaintiff (Lomastep)
against the whole of the judgment and order. In order to avoid any confusion, the

parties are referred to as they appear in the action pleadings. The parties agreed that



the application for leave to appeal would be decided on the Notice for Leave to Appeal

and the heads of argument that were filed by the parties.

4] The plaintiff argues that the court erred on not giving a wider meaning to
s 218(2) of the New Companies Act and furthermore erred in failing to find that
s 77(3)(b) of the New Companies Act, properly interpreted, does not restrict the
general ambit of s 218(2). The plaintiff argues that this is because the purpose of the
New Companies Act is to enhance the responsibility of directors of companies which
it does by holding directors liable for delinquent conduct to all persons in respect of
any breach of the New Companies Act. It argues that the restrictive interpretation

placed on s 218(2) is inconsistent with the purpose of the New Companies Act.

5] The plaintiff argues thus that leave to appeal should be granted as:
(@)  there are conflicting judgments handed down in the Gauteng Division on
the interpretation of s 218(2);" and
(b)  thejudgment raises an issue of fundamental importance in company law,
being the extent to which directors of companies may be held liable to

third parties for their delinquent conduct.

6] The argument is based on the fact that in Rabinowitz v Van Graan? the court
allowed such a claim; however, in De Bruyn v Steinhoff International Holdings NV
and others?® the court found that the remedy was not available to the creditors. The

defendants argue that it is not simply these two judgments that are applicable and that

' §17(1)(a)(ii) of the Superior Courts Act 10 of 2013
22013 (5) SA 315 (GJ)
#2022 (1) SA 422 (GP)
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the issue has been dispositively decided in that two further courts have declined to

follow the Rabinowitz decision 4

7] In my view it is clear from the Supreme Court of Appeal (SCA) judgment in the
Hlumisa Investment Holdings matter, that the issues raised before me, and in the
previous judgments in this Division, were not expressly raised before that court and
therefore the SCA has not had an opportunity to pronounce on those issues. | am
therefore of the view that s17(1)(a)(ii) does find application here. | am also of the view

that it is in the interests of justice that the SCA has a final word on the issue.

8] Given this, | am of the view that the requirements set out in s 17(1) of the
Superior Courts Act have been met and that leave to appeal should be granted to the

Supreme Court of Appeal.

ORDER

9] The order | make is the following:
9.1  The plaintiff is granted leave to appeal to the Supreme Court of Appeal.
9.2  Costs shall be costs in the appeal, which costs shall include the costs

consequent upon the employment of two counsel.

4 Hlunisa Investment Holdings (RF) Ltd and Another v Kirkinis and Others [2019] 2 SA 569 (GP)

which was confirmed on appeal: [2020] 3 All SA 650 (SCA); Venator Africa (Pty) Ltd v Bekker and
Another [2022] 4 All SA 600 (KZP)
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Delivered: This judgment was prepared and authored by the Judge whose name is
reflected, and is handed down electronically by circulation to the Parties/their legal
representatives by email and by uploading it to the electronic file of this matter on

CaseLines. The date for hand-down is deemed to be 17 August 2023.
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