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ORDER

On appeal from: Western Capdligh Court, Cape Town (Van Zyl AJ

sitting as court of first instance):

1 The appeal against the refusal to certify a claisrain respect
of the national complaint and the class 2 claimatismissed.

2 The appeal against the refusal to certify a claisrain respect
of the Western Cape complaint and the class 1 alatisnis
upheld and the application is remitted to the haglurt for
determination in accordance with the principles ftims
judgment.

3 The order of the high court is set aside and replaegith the
following order:
(a)If the applicants choose to pursue the applicatimy are
granted leave to supplement their papers within tvemths of
this order by delivering supplementary affidavits,which are
annexed a draft set of particulars of claim in es$pof their
delictual claim against the respondents, embodguuaiy further
evidence as they deem meet in amplification of ¢hatn.
(b)The respondents are to deliver such further anageri
affidavits as they deem meet within four weekshef tate for
delivery of the affidavits referred to in para ¢(dxhis order.
(c) The applicants are afforded two weeks thereaftatelover
their replying affidavits, if any.

(d)The costs of the application are reserved.



4 Each party is ordered to pay his, her or its owstsof this

appeal.

JUDGMENT

WALLIS JA (NUGENT, PONNAN, MALAN et TSHIQI JJA
concurring)

[1] When may a class action be brought and whatcequoral
requirements must be satisfied before it is in&d@ These two questions
confront this court in litigation arising from amwvestigation by the
Competition Commission (the Commission) into thedor producing
industry, initially in the Western Cape, and latefour other provinces in
South Africa. In the light of the outcome of thatvestigation the
appellants applied to the Western Cape High Caurthie certification of
a class action in which they proposed to pursudaencfor damages
against the respondents. That application was dsadi and leave to
appeal was refused. Such leave was granted omopett this court. The
determination of the appeal requires that we addies two questions |
have described. To that end we heard detailed agum this and a
related application over two days and were furrdshéth copious
reference materials. That has assisted in illunmgathe path for us in
this novel area of procedural law and it is appaiprat the outset to
express our gratitude to counsel for their assigtan

Background
[2] A brief sketch of the Commission’s investigatioand the

functioning of the bread market is necessary twigdethe setting for the

present litigation. In 2006 the respondents, whom | will refer as

! pioneer Food (Pty) Ltd, Tiger Consumer Brandsdrd Premier Foods Ltd.



Pioneer, Tiger and Premier respectively, were tireet largest bread
producers in the Western Cape. At that time ané foonsiderable period
prior to that they, together with Foodcdrmyere the four largest bread
producers in South Africa. In December 2006, then@dssion received
complaints in relation to the apparently co-ordagatmplementation of
price increases in the Western Cape, in conjunctitth apparently co-
ordinated changes in the terms upon which the merdudealt with bread
distributors, who supplied the informal sectorlué bread market. It then
commenced an investigation in relation to the Wes@ape in terms of
the Competition Act 89 of 1998 (the Act). Premieme forward and
disclosed details of anti-competitive conduct inigkhit had engaged
together with the other three bread producers,ombt in the Western
Cape but also in other parts of the country. Itghduand was granted

leniency in terms of the Commission’s corporatédeay policy?

[3] The disclosures by Premier led to the Commissistituting a
further investigation in relation to other partstoé country, which was
referred to, somewhat misleadingly, as the natiawhplaint. Tiger
entered into a settlement agreement with the Cosiomsn relation to
conduct in both the Western Cape and under thematicomplaint.
Foodcorp entered into a similar agreement in @tato the national
complaint only. Both settlements were confirmed arders of the
Competition Tribunal (the Tribunal). They involvatle payment of
administrative penalties of nearly R99 million imetcase of Tiger and
about R45 million in the case of Foodcorp. The clamps in respect of
Pioneer were referred to the Tribunal for adjudorat At the end of a

lengthy hearing it was found to have perpetratédcmpetitive conduct

2 Foodcorp (Pty) Ltd.
® The corporate leniency policy was dealt with relyeim the judgment of this court iAgri Wire (Pty)
Ltd v The Competition Commissioj2012] ZASCA 134 (660/2011); [2012] 4 All SA 3653).



in relation to both the Western Cape and the natiaccomplaint.
Administrative penalties totalling nearly R 196 Ioih were imposed
upon it. It appealed against that decision but rifegter was resolved
before the hearing of the appeal. We were not th& basis for that

resolution.

[4] The bread producers do not sell bread diretctlthe public. They
determine list prices at a national level. The ifetaarket has three
elements. They are the large national supermahahs, which purchase
some 25 to 30 per cent of these bread produceed’dgmduction, smaller
general retailers, and an informal sector that iobtaupplies of bread
from resellers, who are distributors who purchasad for onward sale
to informal retail outlets. Strictly speaking thesellers are wholesalers
not retailers. Each producer’s list price provitles basis for negotiating
the prices at which they supply retailers with ldre&Vith the large
national customers these negotiations take plaeenational level. With
other customers they take place at a regional |exdbject to some
constraints and a degree of national oversight.prfee actually paid by
the retailers is determined on the basis of a disGoexpressed as a
percentage, of the list price. There is no diremitml by the bread

producers of the prices at which bread is solthéretail market.

[5] The following conduct gave rise to the Comnuosss

investigation. On 6 December 2006 the respondeeizesentatives in
the Western Cape met and informed one anothereoinitreases in the
list price of bread determined by their respectiaional head offices. A
date for implementation of the increases was agupeth. At the same
time it was agreed that discounts afforded to ithstors would be

restricted to 90 cents per loaf in Paarl and 7%scper loaf in the Cape



Peninsula and that the bread producers would radtvdéh one another’s
distributors. The effect of this was, indirectly,ftx the price of bread and
trading conditions in contravention of ss 4({i) and (ii) of the Act. The

national complaint was more diffuse and less ctedr-It involved

agreements in terms of which bakeries were soldbhy large bread
producer to another, resulting in the purchasereaoig dominance in a
particular region; meetings on various occasiong anvarious places
where bread prices in relation to particular aresse discussed or
agreed, or the date of increases in bread prictmtrregion were agreed;
and agreements not to poach one another’s custoherapparent from
the description of these meetings in the tribundBsermination of the
Pioneer complaint that these anti-competitive &ty were sporadic
during a lengthy period; did not always involve @iithe bread producers
and were frequently restricted to relatively snnalions or even specific
places! Like the Western Cape they involved contraventioofs

ss 4(1§b)(i) and (ii) of the Act. The determination by thé&btinal that

these provisions of the Act were contravened pexighe foundation for

the claims that are sought to be advanced in thyggsed class action.

[6] Three of the appellants are NGOs that work agnohildren, the
poor and the disadvantaged, of whom there are sty mmaour society.
The fourth, COSATU, is the largest trade union fatlen in South
Africa. The other five are individuals who were samers of bread in the
Western Cape at the time of the conduct that gaeeto the competition
complaint. All of these individuals had limited nmsaand would have

been adversely affected by any increase in thee pofcbread. In that

* The one agreement related to the Vanderbijlpazk atone. The bakery sales related to the Free Stat
and Mpumalanga and did not involve Premier. An agrent in relation to price increases was
confined to Gauteng.



sense they are typical of many consumers of bnedmbih the Western

Cape and the country as a whole.

The proposed class action

[7] Mr Solomon, the Centre Coordinator of the Cheld's Resource
Centre, deposed to the founding affidavit. He a&tegthat the
respondents’ unlawful conduct had breached thetgigih both bread
consumers and bread distributors in the WesterneChpt expressly
confined the scope of the application to consumdrs.regard to the
national complaint he accepted that the WesterneCaqurt lacked
jurisdiction to deal with if. In the result there were no allegations in his
affidavit concerning the national complaint, itsnsequences or the
identity of the persons injured by the conduct mgyrise to the national

complaints. Reverting to the Western Cape he all¢igat:

‘Every consumer who bought their products during geriod in question suffered

damages as a result of the unlawful price fixing ather prohibited practices.’

Mr Solomon said that the proposed class action twdse brought ‘on
behalf of the consumers for compensation and cklaief’. He said that
most were not in a position to afford to engagstigation and that each
individual’s claim was too small to justify litiganh as an individual, but
that collectively the claims of consumers were ‘fowery large sum of
money’. That is hardly surprising, as he claimeat thiterally millions of

bread consumers in the Western Cape’ had beeneadfby the unlawful
conduct and that for practical purposes this anexinirtually to the

public at large in the Western Cape.

® The related application, heard at the same timthiascase, was brought by a Mr Mukkadam on
behalf of distributors. Judgment in that matted v handed down simultaneously with this judgment.
® It is irrelevant whether this view was correct.



[8] Thus far the proposed action was expressednasimo which the
claims of bread consumers against the respondenikle consolidated
and dealt with in a single action with the appdBarepresenting the
interests of the consumers. However, there wasngortant shift in
emphasis when Mr Solomon came to deal with thefr&di be claimed in

the action. He said this:

‘The damages which each individual bread consura#fered are of the nature of
things, very small. If a global sum of damages a&arded in respect of the unlawful
conduct of the respondents, the cost of distrilguttneach consumer his or her share
of those damages would be prohibitive and not eialbhe further problem which
would arise would be to establish precisely how Imofcthe respondents’ bread each
individual consumer bought during the period in sjien. For this reason, in this
class action the applicants will seek class reliefthe form of an order which will
require the respondents to pay the unlawful ovegshanto a trust or trust or similar
institutions to be established for the benefit loé toread consumers who suffered

damages.

This relief was adapted in the appellants’ headsgfiment and is dealt

with in para 80 below.

[9] Having set out the basis for the proposed adiimothese terms, Mr
Solomon claimed that the conduct of the respondeatsinfringed the
constitutional right of all people in South Afridga sufficient food in
terms of s 27(1p) of the Constitution. He invoked the section on the
basis that it embodied a negative obligation on résspondents not to
impair the right of access to sufficient food. Higncipal purpose in
doing so appears to have been to bring the clainarety within the
provisions of s 3&) of the Constitution that provides for class actitm
be brought in respect of infringements of or thedatrights in the Bill of
Rights. The reference to the right to sufficiemdadid not add anything
to the cause of action or the contention that tite@mpetitive conduct
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of the respondents had caused damage to consuh@ead and that this

gave rise to claims against the respondents foagam

The application in the high court

[10] Based on these allegations the appellantsiepals a matter of
urgency for the issue of a rule nisi calling upba tespondents to show
cause against an order;

‘Declaring that all bread consumers in the West@ape Province‘the consumers}
who were prejudicially affected by bread pricescansequence of the respondents’
breach of section 4(1)(b)(i) and (ii) of the Compeh Act ... constitute members of a

class.’

The draft order went on to say that the class wéwldin ‘opt out’ class
and a declarator was sought that the members otldss would be
bound by the judgment in the class action, unlésy tnotified the
appellants’ attorneys that they wished to be eaduds members of the
class. The other significant orders sought wereeeladation that the
appellants, duly assisted by their attorneys, todktent necessary, had
the requisite standing to bring the class action feehalf of the
consumers for damages’ pursuant to the findingh@fCommission and
the Tribunal and an authorisation for the commeresgnof the action
forthwith without waiting for the return day of thmiule nisi. The
remaining portions of the proposed rule nisi wengely procedural in
nature and dealt with notice to the members ofctass, discovery and
other matters that depended on the grant of timegoyi relief.

[11] The notice of motion was issued on 18 Noven®@t0 and the
application was heard on 23 and 25 November 201@nD the hearing
the appellants were granted leave to amend theirap@aragraph of the

prayer, quoted above, by inserting the words ‘csewhere’ after
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‘Western Cape Province’, presumably with a viewirtcorporating the
national complaint. No additional affidavits wernéed. In view of the
urgency of the matter only short affidavits weréwiged on behalf of the
respondents. That procedure was adopted on thendodhat the
respondents could present their case on the refata. The order

dismissing the application was made on 26 Noveraba0.

[12] The result of this is that there is no evidefiom the appellants in
regard to the composition of the class in respetienational complaint
or the manner in which they propose to conduct litigation. All we

have is the description of the national complaintthe Tribunal's

determination in relation to Pioneer We do not hdwk answering

affidavits from the respondents in regard to thetual issues in respect of
both complaints and the practical issues beforecthat. There is a
further complication because the appellants acdeptetheir heads of
argument that the certification originally soughasvdeficient. Instead
they are now seeking a final order certifying twiofedent classes

described as follows:

‘Class 1; All persons who purchased the bread ef first, second or third
respondents in the Western Cape Province duringpéned 18 December 2006 to
6 January 2009.

Class 2: All persons who purchased the bread offilse second or third
respondents in Gauteng, Free State, North-Westpumhdlanga Province during the
period 1 September 1999 to 6 January 2009’

In the course of oral argument these orders werthdu amended by
inserting the words ‘for personal consumption’ aftthe word
‘respondents’ in each class. In addition the entk dd the period in
respect of class 1 was changed to 14 February 2@6@7in respect of
class 2 to 8 May 2008.
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[13] We were thus asked to answer entirely novedstjans, having
potentially far-reaching implications for the resdents and our
procedural law, in the absence of a complete seffifavits and to grant
relief different from that sought from the high courhis will not matter
if the respondents’ arguments prevail and we aisfial that this is not a
case that can, on any basis, be permitted to pdoage class action. In
that event the appeal must fail. However, if thisresome merit in the
appellants’ application, but it does not satisfl/ tak requirements we
now prescribe for the commencement of a class mcitowould be
patently unfair to deny them relief on a final lsasithout affording them
the opportunity to address matters that would Haeen addressed had
they been aware of those requirements. On the diied it would be
equally unfair to uphold their appeal and makenalfiorder before the
respondents have had an opportunity to presentahse fully. It would
also be inappropriate for the court to set in trtirs type of novel
litigation without all the relevant facts before that must affect the
manner in which we dispose of the appeal. The qaised with counsel
the possibility of an order remitting the matterthe high court, with
leave to file further affidavits and we receivedosussions on that.
Whether that is an appropriate order is a mattarhich | will revert after
dealing with the merits. First it is necessary teald with the
circumstances in which our law permits a classoactb be brought and

the requirements for doing so.

Class actions

[14] South African law is familiar with proceedings which a number
of potential plaintiffs join together in one actitm pursue claims against

one or more defendants on the basis that the conmsors of fact and
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law in relation to their claims make such a joindppropriaté€. It is also
familiar with the notion of a representative pldmtas in the case of an
action pursued by a guardian or curator ad litenbemalf of a minor or
person under disability. In some at least of thostances the court steps
in to appoint the representative because the iddaliis unable to do so.
However, it has not, until recently, recognised aution in which a
representative brings proceedings on behalf ofcamof persons who
have not authorised the representative to act@n ehalf. Such actions
trace their roots back to the principles of equity England, were
developed in the United States of America and Isgread to a number
of jurisdictions around the worftiThey are generally referred to as class
actions. There is now express provision for clas®as in s 3&) of the

Constitution, which provides that:

‘Anyone listed in this section has the right to eggch a competent court, alleging

that a right in the Bill of Rights has been infratjor threatened, and the court may
grant appropriate relief, including a declaratiohrights. The persons who may

approach a court are —

(c) anyone acting as a member of, or in the interestaofroup or class of

persons.’

[15] The South African Law Commission, in line withany other
jurisdictions to which we have been referred, psmub that the
procedures applicable to class actions be presthpestatute, and to that
end prepared a draft billHowever, Parliament has not yet acted on its

recommendations or those of a judicial commissibrermuiry which

" Uniform Rule 10. In admiralty proceedings it ispeassly permitted to bring proceedings under a
collective title such as ‘the cargo laden and jatetlen on board the MV ...” (Admiralty Rule 2(3)).

& World Class Actions: A Guide to Group and Represtirg Actions around the Glok{ed Paul G
Karlsgodt) (Oxford, 2012) lists 38 jurisdictionsuplthe European Uniowith some or other form of
class action. The majority of these regulate ciasi®ns by special legislation or rules of court.

° South African Law Commission, Project 8Bhe Recognition of Class Actions and Public Interes
Actions in South African LawAugust 1998.
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made a similar recommendatibhAcademic voices over many years
have likewise not been hedrdThe utility of a class action in certain
circumstances is cledf.We are thus confronted with a situation where
the class action is given express constitutionebgaition, but nothing
has been done to regulate it. The courts mustftreraddress the issue
in the exercise of their inherent power to pro&at regulate their own
process and to develop the common law in the isteraf justicé? This
may on some occasions involve us, and courts ththtfellow the
guidance we give, in having to devise ad hoc smhgtito procedural
complexities on a case by case basis — a posgibgferred to by the
Supreme Court of Canada — but the failure to pass appropriate
legislation dealing with this topic leaves us ditdlternative in the face of
the constitutional endorsement of class actionsvhat follows we will
give guidance as to the approach to be adoptdiesetcases. But first it

IS necessary to have clarity as to the essentiataaf a class action.

[16] In class actions the party bringing the actimes so, on behalf of
the entire class, every member of which is boundheyoutcome of the

action, so that a separate action by a membereofldss after judgment

19 Commission of Enquiry into the Affairs of the Masted Group and Investor Protection in South
Africa, Vol 3, Chapter 16 by Mr Justice H C Nel.

1 F R Malan ‘Siviele proses, verbruikersbeskermingcellektiewe optrede’ 198ZSAR1; Wouter de
Vos, ‘Reflections on the introduction of a classi@t in South Africa’1996 (4) TSAR639 at 642;
Wouter de Vos, ‘Is a class action a “classy actinplement outside the ambit of the Constitution?’
2012TSAR737.

12 See the history and justification proffered by Mchlin CJC inWestern Canadian Shopping
Centres Inc v Duttof2001] SCC 46; 201 DLR {3 385 paras 19 — 29.

13 Section 173 of the Constitution. Ngxuza & others v Permanent Secretary, DepartméWiaifare,
Eastern Cape, and Anothe2001 (2) SA 609 (E) Froneman J crafted an om@ive effect to a class
action that in due course received the approvahisf court. Permanent Secretary, Department of
Welfare, Eastern Cape & another v Ngxuza & oth2091 (4) SA 1184 (SCA). However, the appeal
was argued on narrow grounds so that the geneestigas facing us were not canvassed in any detail.
 Hollick v Toronto (City2001 SCC 68; [2001] 3 SCR 158; 205 DLEY49 (SCC) para 14.
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can be met with a plea abs judicata’® The concept is most fully

defined, by Professor Mulherdhin the following terms:

‘A class action is a legal procedure which enalthesclaims (or parts of the claims)
of a number of persons against the same defenoldmet determined in the one suit. In
a class action, one or more persons (“represeatataintiff’) may sue on his or her
own behalf and on behalf of a number of other pesgtthe class”) who have a claim
to a remedy for the same or a similar alleged wraoagthat alleged by the
representative plaintiff, and who have claims thlaére questions of law or fact in
common with those of the representative plaintifffo(nmon issues”). Only the
representative plaintiff is a party to the actidime class members are not usually
identified as individual parties but are merely admed. The class members are
bound by the outcome of the litigation on the commnssues, whether favourable or
adverse to the class, although they do not, fomtbst part, take any active part in

that litigation.’

[17] The class action serves to bring a number egagte claims
together in one proceeding. In other words it ptsrtie aggregation of
claims. However, that is not its only function. @fual or greater
importance, as Professor Silver points duis the fact that the class

action is ‘a representational device’. It is:

‘... a procedural device that expands a court’s glicison, empowering it to enter a
judgment that is binding upon everyone with covestadms. This includes claimants
who, not being named as parties, would not ordyndre bound. A class-wide
judgment extinguishes the claims of all personstimgehe class definition rather
than just those of named parties and persons witypwith them, as normally is the
case.

Judges and scholars sometimes treat the class astia procedure for joining absent
claimants to a lawsuit rather than as one that pemr@ncourt to treat a named party as

15 A separate action instituted during the penderfahe class action could be met with a pledi®f
pendens

16 professor Rachael Mulherofihe Class Action in Common Law Legal Systems: Ap@mtive
Perspectives.

" Charles Silver ‘Class Actions — RepresentativecBedings’ SEncyclopedia of Law and Economics
194,
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standing in judgment on behalf of them. This isiatake ... Class members neither

start out as parties nor become parties when a ida=rtified.*®

[18] Recognition of the representative nature otlass action has
important implications for determining the requikamts for such actions.
If the action is representative it is essentiablentify, not necessarily by
name but by description, those who are being repted. As it is their
rights that are to be adjudicated upon, they mitbere be given the
opportunity to be excluded from the class (to opt) @r they must be
required to join the class (to opt in). It is alsecessary to identify the
representative and to determine both their suitghib act as such and
the basis upon which they will do so. The elementggregation of

claims dictates that the claims brought togethehe action, whilst not
necessarily identical, should raise common issdefac or law, the

resolution of which will serve to resolve or enabite resolution of all

claims.

When may class actions be brought in South Africa?

[19] The Constitution, in s 38), recognises a class action specifically
in relation to infringements of or threats to riglguaranteed in the Bill of
Rights. That caused the appellants in this casevtike s 27(1(b) of the
Constitution. However, that was unnecessary. Tlassclof people on
whose behalf the appellants seek to pursue clgle®ying aside for the
present the definition of that class), is both éaagpd in general poor. Any
claims they may have against the respondents dréarge enough to
warrant their being pursued separately, so thet itnprobable that any
lawyers would be willing to act for them on a cogency fee basis. If

those claims cannot be pursued by way of a classnadhey are not

18 See also Debra Lyn Bassett ‘Constructing ClassoAdReality’ 2006Brigham Young University
Law Reviewl415 at 1417-8.
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capable of being pursued at all. The effect of th& engage the right of
access to courts vested in each of the membeheafiass by s 34 of the
Constitution. The threatened infringement of thgltrmay be challenged
by way of a class action and the appropriate renedy permit a class
action in respect of the underlying claims. It vaasordingly unnecessary
to seek in s 27(1®)an alternative peg on which to hang the entitlenh@nt
proceed by way of a class action. The right to @edcin that way was

clear, subject to satisfying the other requiremémtsuch an actioff.

[20] Similar circumstances will be present in mantiyer potential class
actions and the entitlement to proceed by way ofaas action will be
clear. However, one can envisage circumstanceshichwparties may
wish to bring a class action, but are unable tdermhthat, if they are not
able to do so, their s 34 rights will be infring&er example, the families
of passengers, killed when an aeroplane on ametienal flight crashes,
may be able to pursue litigation in their own ietts and be unable to
point to a right in terms of the Bill of Rights th#& infringed or
threatened as a result of the death of their fammegmbers. Similarly,
mortgagors, who contend that the financial ingttutfrom which they
have borrowed money has miscalculated the intenregheir loans and
added impermissible charges, may be in a positosue in a suitable
court to ventilate their claims. However, in bofistances a class action

may be the most appropriate means for determitier tlaims.

[21] In my judgment it would be irrational for tremurt to sanction a

class action in cases where a constitutional iightvoked?® but to deny

¥ This approach largely accords with that advancgdtHe Legal Resources Centre, which was
admitted asmicus curiae

2 As was done ifPermanent Secretary, Department of Welfare, EasBape & another v Ngxuza
and Others2001 (4) SA 1184 (SCA).
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it in equally appropriate circumstances, merelyaose of the claimants’
inability to point to the infringement of a rightqtected under the Bill of
Rights. The procedural requirements that will beedrined in relation to
the one type of case can equally easily be appfietthe other. Class
actions are a particularly appropriate way in whiohvindicate some
types of constitutional rights, but they are equaBeful in the context of
mass personal injury cases or consumer litigatiaacordingly reject the
suggestion advanced in some of the academic wridéind in some of the
heads of argument, that we should await legislatation before

determining the requirements for instituting a slastion in our law. The
legislature will be free to make its own determioatwhen it turns its

attention to this matter and in doing so it may@adm approach different
from ours. In the meantime the courts must prescrédppropriate

procedures to enable litigants to pursue claimglsymeans.

[22] Having said that, it is right to enter one eat It is that, within the
limited ambit of a class action as described eanhehis judgment, we
are only concerned to determine the broad paramet#nin which class
actions may be pursued and to lay down procedalirements that
must be satisfied in order to do so. Where necgsgamust develop the
common law in order to achieve this, for examplg, expanding the
scope of theres judicataprinciple. But, as the international literature
shows, fundamental issues of policy may arise iterd@ning the
structure of such actions and their consequendes rdsolution of those
Issues involves difficult policy choices that haveceived differing
answers in different jurisdictions. It is not fors,uin laying down
procedural requirements, to make policy choices ey impinge upon,
or even remove, existing rights. That would be respass upon the

domain of the legislature, which the doctrine o s#eparation of powers
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— fundamental to our constitutional order — does permit us to do.
Against that background | turn to address the duesbof the
requirements for pursuing a class action in Sotitic&

Requirements for a class action

Certification

[23] All of the parties accepted that it is desieain class actions for the
court to be asked at the outset, and before idssignamons, to certify the
action as a class action. This involves the dédnitof the class; the
identification of some common claim or issue tha e determined by
way of a class action; some evidence of the exastafh a valid cause of
action; the court being satisfied that the repregsm@ is suitable to
represent the members of the class; and the ceunrg lsatisfied that a
class action is the most appropriate procedure dopta for the
adjudication of the underlying claims. In my vieley were correct to do
so and we should lay it down as a requirement fdass action that the
party seeking to represent the class should fipgilyato court for
authority to do sé* My reasons for adopting that requirement are the

following.

[24] Most jurisdictions around the world requirertdecation either
before institution of the class action or at anlyeatage of the
proceedings. The exception is Australia. The jicstifons are various.
First, in the absence of certification, the repnéstve has no right to

proceed, unlike litigation brought in a person’snointerests. Second, in

% |In Ngxuza and Others v Permanent Secretary, Departmiiielfare, Eastern Cape & another
supra 624D-E Froneman J suggested that ‘the pbigsibi unjustified litigation can be curtailed by
making it a procedural requirement that leave niessought from the High Court to proceed on a
representative basis prior to actually embarkingtluat road’. InFirstrand Bank Ltd v Chaucer
Publications (Pty) Ltd2008 (2) SA 592 (C) para 26 Traverso DJP saidtthatsuggestion should be
followed in the future, which no doubt explains Hmplications in the two cases that served befere u
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view of the potential impact of the litigation ometrights of others it is
necessary for the court to ensure at the outsetttivge interests are
properly protected and represented. Third, cedtifotn enables the
defendant to show at an early stage why the asihmuld not proceed.
This is important in circumstances where the mbreat of lengthy and
costly litigatiorf” may be used to induce a settlement even though the
case lacks merft Fourth, certification enables the court to overtee
procedural aspects of the litigation, such as eoéind discovery, from
the outset. Fifth, the literature on class actismggests that, if the issues
surrounding class actions, such as the definitfidheclass, the existence
of a prima facie case, the commonality of issuakthe appropriateness
of the representative are dealt with and dispodedt ahe certification
stage, it facilitates the conduct of the litigati@iminates the need for
interlocutory procedures and may hasten settlerhastly the Australian
experience has not proved entirely satisfactorythwhumerous
interlocutory applications and significant costsdamlelays being

experienced?

[25] Accordingly in my judgment an application foertification of the
proposed action as a class action was necesstrg present case. As the
dismissal of the application finally disposed oé tfjuestion whether the
appellants could institute such an action on bebfathe proposed class,
it was appealabl€. It is unnecessary for present purposes to determin
whether the grant of certification would be subjéatan appeal or
whether it is a decision capable of alterationtoy ¢ourt of first instance

22 |n Tiemstra v Insurance Corp of B@996) 22 BCLR (3d) 49 (SC) para 20 Esson CJSC ‘skids
actions have the potential for becoming monsteaiplexity and cost'.

% Milton Handler25 Years of Antitrus864-5 (1973) wrote: ‘Any device which is workablely
because it utilises the threat of unmanageableegpdnsive litigation to compel settlement is notle
of procedure — it is a form of legalised blackmail.

2 Mulheron, op cit (fn 13), 23-29. SA Law Commissiaport, fn 9 ante, para 5.5.

% Zweni v Minister of Law and Ordé993 (1) SA 523 (A) 5321-533B.
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and therefore not appealable. | turn next to cardide requirements for

a certification application.

[26] In the course of argument the presiding juggé to counsel the
following list of the elements that should guideceurt in making a

certification decision. They were:

. the existence of a class identifiable by objectineeria;
. a cause of action raising a triable issue;
. that the right to relief depends upon the detertironaof issues of

fact, or law, or both, common to all members of ¢leess;

. that the relief sought, or damages claimed, floowrfithe cause of
action and are ascertainable and capable of detation;

. that where the claim is for damages there is anrogpiate
procedure for allocating the damages to the menudferse class;

. that the proposed representative is suitable topd&mnitted to
conduct the action and represent the class;

. whether given the composition of the class andniduweire of the
proposed action a class action is the most ap@igprmeans of
determining the claims of class members.

There is an element of overlapping in these reqergs. For example,
the composition of the class cannot be determingdowt considering
the nature of the claim. The fact that there asuds common to a
number of potential claimants may dictate thatas<laction is the most
appropriate manner in which to proceed, but thatos necessarily the
case. A class action may be certified in respeclinoited issues, for
example, negligence in a mass personal injuriesncleeaving issues
personal to the members of the class, such as d@mnag be resolved

separately.



22

[27] This list corresponds substantially with tlaetbrs identified by the
Law Commission as the requirements for certificatfolt also overlaps
with what Cameron JA said were ‘the quintessemi@ments of a class
action’, in dealing with a contention that a cléssl been inadequately

described, namely

‘... that (1) the class is so numerous that joindealbits members is impracticable;
(2) there are questions of law and fact commorh dass; (3) the claims of the
applicants representing the class are typical ef dlaims of the rest; and (4) the

applicants through their legal representatives,Ligal Resources Centre, will fairly

and adequately protect the interests of the cfdss.’

Similar requirements are prescribed in Federal R3I@) of the Federal

Rules of Civil Procedure in the United States ofeékica, namely that the

class is so numerous that joinder of all its memli®impracticable; that

there are questions of law or fact that are comioothe class; that the

claims of the representative parties are typicahefclaims of the class;

and that the representative parties will fairly aaequately represent the
interests of the class. These requirements areredféo as numerosity,

commonality, typicality and adequate representaflonSimilar

requirements are to be found in other jurisdictions

[28] Counsel did not dispute that these were theds that require to be
addressed in an application for the certificatidnaoclass action and
directed their arguments at certain of them, prilpdine definition of the

class; the nature and existence of the cause iohawmting advanced; the

commonality of the claims of members of the classid the

% L aw Commission Report, ante, para 5.6, pp 41-80racommendation 11.

" permanent Secretary, Department of Welfare, EasBape & another v Ngxuza & othe?901 (4)
SA 1184 (SCA) para 16.

2 \Wal-Mart Stores, Inc, Petitioner v Betty Dukeslet31 S Ct 2541 at 2550.

2 See Mulheron ante and Karlsgodt ante.
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appropriateness of the relief being sought. Withexcluding the
possibility of there being other issues that reguoonsideration, it
suffices for our purposes to say that a court fagitd an application for
certification of a class action must consider #n&drs set out in the list in
para 26 and be satisfied that they are presentédgfanting certification.
| now address in greater detail some of these fatkat are of particular

relevance for this case.

Class definition

[29] In defining the class it is not necessarydientify all the members
of the class. Indeed, if that were possible, theoelld be a question
whether a class action was necessary, as joindir uniform Rule 10
would be permissible. It is, however, necessary ttha class be defined
with sufficient precision that a particular indivial’'s membership can be
objectively determined by examining their situationthe light of the
class definition. It is important to be able to thas for three reasons.
First, it affects the manner in which notice isegito the members of the
class. In the conventional situation of an ‘opt @ldss the entitlement to
opt out is negated if people cannot ascertain wathisonable certainty
whether they are members of the class in the filste. Second, it is
necessary for people to know whether they can came¢heir own
litigation against the defendant or defendanthendlass action. Third, it
Is essential to the identification of those who dreund by the

judgment®®

[30] Two problems with class definition that arisethis case are over-

inclusive definition and definition by subjectiveteria. Where the class

%0 Bywater v Toronto Transit Commissi¢h998) 27 CPC (& 172 (Ont. Gen. Div.)[1998] OJ No
4913 (Ont Gen Div)2038724 Ontario Ltd v Quizno’s Canadian Restaui@atp (2008) 89 OR (3d)
252 (SCJ).
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suffers from these problems it impacts upon othements relevant to
the certification decision. Thus if the class is tade, as in an Australian
casé' where the original pleaded case included ‘everm,m&man and
child who has been in this country between 19921889’ the litigation
will be unmanageable because of the need to take pérsonal
circumstances of every person in the class int@wdc That indicates

that a class action is inappropriate.

[31] An over-inclusive class also raises the questvhether there are
common issues of fact or law that can conveniebdyresolved in the
class action in the interests of all members ofdlass. The broader the
class the less likely it will be that there is tequisite commonality. This
was one of the reasons for the majority refusimgfaation in Wal-Mart
Stores, Inc, Petitioner v Betty Dukes etthe most recent decision of the
United States Supreme Court on class actions. [Bma €or certification
was denied because the statistical evidence oémystdiscrimination
against the 1.5 million members of the class, ctimg of women
employees from 1998 until the commencement of itlgation, scattered
across 3 400 stores employing 1 million peoplelrstates (in respect of
14 of which there was no anecdotal evidence ofridisigation at all),
was held to be inadequate. The sheer size of thes,cthe disparate
circumstances of its members and the fact thacydbr dealing with
staffing issues was formulated by individual stov@nagers, excluded the

existence of a common issue and precluded cettditd That did not

31 Bray v Hoffman-La Roche L{2003] FCA 1505.

32 The minority dissented on the commonality issuedmmcurred on another issue leading to the same
result. In Canada the class was held to be ovéusive in a claim for compensation for wrongful
dismissal where it was defined as including perstiasiissed for just caus®/ebb v K-Mart Canada
Ltd (1999), 45 O.R. (3d) 389 (Ont S.C.J.)). An amendntenthe class definition remedied the
problem. Certification of a class action, in a glagainst a school that it misrepresented the tyuaii

its education and thereby prejudiced its graduatsseking employment, was refused on the basis tha
the class included students who had found workr aftaduation without problemsMuhteros v
DeVry Canada In€1998), 41 O.R. (3d) 63 (Ont. Gen. Div.).
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mean that some, even many, of the members of #ss chay not have
been the victims of discrimination. It meant onlyat the claim of
systemic discrimination, essential to the existesfce common issue for

determination in the class action, was insuffidiedemonstrated.

[32] The problem of certifying a class on thesibaof subjective
factors is particularly manifest when the defimtimakes membership of
the class dependent upon the outcome of the Iligafor example,
because it is dependent upon the class memberdchauifered loss, or
dependent upon the ability of the defendant toeraisfences to some
claims and not others. The point is illustratedtby case oEmerald
Supplies Ltd & another v British Airways PEEThe claimant claimed
that British Airways participated in illegal priéeging cartels operating in
the area of air freight charges. It sought redrissitself and all
consumers of international air freight servicese firembers of the class
were those persons who were direct or indirect fmsers of such
services at prices inflated artificially by the igittes of the price fixing
cartels. Three different types of loss were idedifas having potentially
been suffered by members of the class. Whetherltadyin fact suffered
such loss depended on the individual user and & ae@epted that loss
would have to be proved individually. The claim was a declaration
that British Airways was liable ‘in principle’ tolass members for the

three different forms of loss.

[33] The problem was that, until it had been estaleld that the price
fixing cartels existed; that British Airways parpated in them; and that
prices were artificially inflated thereby, it wampossible to identify any

member of the class. In addition, as the classud®srl both direct and

% Emerald Supplies Ltd & another v British Airways@®[2010] EWCA Civ 1284.
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indirect purchasers of such services, whether amycplar purchaser had
suffered loss depended on whether the overchamjddéen absorbed by
the direct purchaser in fixing its prices or passadto an indirect
purchaser by way of a price enhancement. In a jeadgioy Mummery LJ
the entittement to pursue the action as a repraSeataction was

rejected. He said the following:

‘Judgment in the action for a declaration wouldén&w be obtained before it could be
said of any person that they would qualify as sameentitled to damages against
BA. The proceedings could not accurately be desdritor regarded as a

representative action until the question of lidpihad been tried and a judgment on
liability given. It defies logic and common senedreat as representative an action, if
the issue of liability to the claimants sought te tepresented would have to be
decided before it could be known whether or noteassgn was a member of the

represented class bound by the judgm&nt.’

[34] Any attempt to define a class must take actafithese potential
pitfalls. The essential question will always be wiee the class is
sufficiently identified that it is possible to detane at all stages of the

proceedings whether a particular person is a mepfitbe class.

A cause of action raising a triable issue
[35] The appellants accepted that a class actionldmot be certified if
the case is ‘hopeless’. | am not sure that thisstimtes a sufficiently

clear standard to be applied on a case by cass. Mdbiether a case is

3 Para 63. In para 65 he added: ‘In brief, the d&depoint is that the requirement of identity of
interest of the members of the represented clasthéoproper constitution of the action means that
must be representative at every stage, not justeagénd point of judgment. If represented persoaes a
to be bound by a judgment that judgment must haen lobtained in proceedings that were properly
constituted as a representative actieforethe judgment was obtained. In this case a judgroent
liability has to be obtained before it is known wier the interests of the persons whom the claisnant
seek to represent are the same. It cannot beirightinciple that the case on liability has to bed
and decided before it can be known who is boundhigyjudgment. Nor can it be right that, with
Micawberish optimism, Emerald can embark on andticaa proceedings in the hope that in due
course it may turn out that its claims are reprizgu@ of persons with the same interest.” Mulheron
ante, 329, fn 39 refers to a body of Canadian aityhibhat highlights the same point.
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hopeless has two aspects. It is hopeless if dvsaced on a basis that is
legally untenable. It is also hopeless if it is ageed in the absence of
any credible evidence to support it. These aregoaiges that have long
been recognised in our law and practice. A cadegally hopeless if it
could be the subject of a successful exceptiors factually hopeless if
the evidence available and potentially availabteradiscovery and other
steps directed at procuring evidence will not sostide cause of action
on which the claim is based. In other words if ¢hisrno prima facie case

then it is factually hopeless.

[36] In my judgment these are the standards thatildhbe applied in

assessing whether a proposed class action refleatause of action
raising a triable issue. | will deal with each urrt. Causes of action are
not in the first instance dependent on questionswf They require the

application of legal principle to a particular faat matrix. The test on
exception is whether on all possible readings ef fdcts no cause of
action is made out. It is for the defendant toséatthe Court that the
conclusion of law for which the plaintiff contendannot be supported

upon every interpretation that can be put uporfabts.

[37] An issue raised in argument was how this tesild be applied in
the context of a novel claim. The answer is thadyiled the novel claim
Is legally plausible, the standard is met and tlagrcsurvives scrutiny
and must be determined in the course of the acfiake a delictual claim
based on a novel legal duty not to act negligetithhe existence of such
a duty depends on the facts of the case and a angaicy issues. The

need for the court to be fully informed in regaodite policy elements of

% Minister of Safety and Security v Van Duivenbo2@62 (6) SA 431 (SCA) para 2Zrustees, Two
Oceans Aquarium Trust v Kantey & Templer (Pty) 2006 (3) SA 138 (SCA) paras 10 and 11.
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the enquiry militate against that decision beinketawithout evidence.
As Hefer JA said®

‘As the judgments in the cases referred to ead@monstrate, conclusions as to the
existence of a legal duty in cases for which thisreno precedent entail policy
decisions and value judgments which ‘shape antiass, refashion the common law
[and] must reflect the wishes, often unspoken, #m perceptions, often dimly
discerned, of the peoplepér M M Corbett in a lecture reportedib nom‘Aspects of
the Role of Policy in the Evolution of the Commoaw” in (1987)SALJ104 at 67).
What is in effect required is that, not merely therests of the partigster se but
also the conflicting interests of the community, ¢erefully weighed and that a
balance be struck in accordance with what the Gmnteives to be society's notions
of what justice demandsC¢rbett (op cit at 68); J C van der Walt “Duty of care:
Tendense in die Suid-Afrikaanse en Engelse regeir®83 (56) THRHRat 563-4.)
Decisions like these can seldom be taken on a rhanglful of allegations in a
pleading which only reflects the facts on which of¢he contending parties relies. In
the passage cited earlielemingrightly stressed the interplay of many factors chkhi
have to be considered. It is impossible to arriveaaconclusion except upon a

consideration oéll the circumstances of the case and of every o#evant factor>’

[38] That does not mean that certification shoutd Ipe refused in an
appropriate case, where there is no prospect ofabhcdourt, with the

benefit of all the evidence that the plaintiff canster or suggest will be
available to it, holding that the claim is legathnable. Sometimes the
test on exception can appropriately be appliedespect of novel legal
claims. Harms JA pointed that out in the followipgssage from his

judgment inTelematrix*®

‘2] The plaintiff's particulars of claim, with aemures, runs to 158 pages and
contains a full exposition of the events surrougdihe Directorate's decision. In
addition we were provided with the ASA's Code ofvAdising Practice and

Procedural Guide and the parties, prudently, wergent that regard could be had to

3 Minister of Law and Order v Kadit995 (1) SA 303 (A) 318E-I.
37 See alséxiam Holdings Ltd v Deloitte & Touct2906 (1) SA 237 (SCA) para 25.
% Telematrix supra, paras 2 and 3. Footnote references aitte
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it even though it does not form part of the plegdinThe case does not, therefore,
have to be decided on bare allegations only, butll®gations that were fleshed out
by means of annexures that tell a story. This @sBisassessing whether or not there
may be other relevant evidence that can throw laghthe issue of wrongfulness. |
mention this because, relying on the majority denisn Axiam Holdings Ltd v
Deloitte & Touchethe plaintiff argued that it is inappropriatedecide the issue of
wrongfulness on exception because the issue isbtagtd. That is not true in all
cases. This Court, for one, has on many occasiengled matters of this sort on
exception. Three important judgments that springniad areLillicrap, Indac and
Kadir. Some public policy considerations can be detidighout a detailed factual
matrix, which by contrast is essential for decidnegligence and causation.

[3] Exceptions should be dealt with sensibly. Thegvide a useful mechanism to
weed out cases without legal merit. An over-techingpproach destroys their utility.
To borrow the imagery employed by Miller J, thep@sse to an exception should be
like a sword that 'cuts through the tissue of whiod exception is compounded and
exposes its vulnerability'. Dealing with an intextation issue, he added:

“Nor do | think that the mere notional possibilitiiat evidence of surrounding
circumstances may influence the issue should naghssperate to debar the Court
from deciding such issue on exception. There nmuktnk, be something more than a
notional or remote possibility. Usually that someghmore can be gathered from the
pleadings and the facts alleged or admitted thefidiere may be a specific allegation
in the pleadings showing the relevance of extrasefacts, or there may be
allegations from which it may be inferred that hat facts affecting interpretation
may reasonably possibly exist. A measure of couafectis undoubtedly both
permissible and proper, but the shield should eatllowed to protect the respondent
where it is composed entirely of conjectural andcsiative hypotheses, lacking any

real foundation in the pleadings or in the obvitacts.™

[39] It must be borne in mind that, as a resulthaf procedure we now
lay down, the party seeking certification will haget out in a draft
pleading and in affidavits the basis for the praabaction. In so doing
the court will probably have more material avaiéatd it in regard to the

cause of action than would be the case with a noergeption. That will
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enable the court to make a proper assessment dédghé merits of the
claim and, sensitively applied in this new aredaof and procedure there
should not be a difficulty. Unless it is plain titae claim is not legally
tenable, certification should not be refused. Theurtc considering
certification must always bear in mind that onceifteation is granted
the representative will have to deliver a summarts @articulars of claim
and that it will be open to the defendant to takeeaception to those
particulars of claim. The grant of certification esonot in any way
foreclose that or answer the question of the ckitagal merit in the

affirmative.

[40] Establishing a prima facie case on the evideiscnot a difficult
hurdle to cross. In the context of an attachmenfotand jurisdiction

Scott JA set out the test as follows:

‘[12] The requirement of a prima facie case in tiela to attachments to found or
confirm jurisdiction has over the years been saibtld satisfied if an applicant shows
that there is evidence which, if accepted, wilabssh a cause of action and that the
mere fact that such evidence is contradicted vatl disentitle the applicant to relief
— not even if the probabilities are against himisibnly where it is quite clear that
the applicant has no action, or cannot succeetlathattachment should be refused. .
Nestadt JA, in th&Veissglas€ase ... warned that a court must be careful nehter
into the merits of the case or at this stage tengit to adjudicate on credibility,
probabilities or the prospects of success.

[13] ...

[14] What is clear is that the evidence on which aplicant relies, save in
exceptional cases, must consist of allegationacfds opposed to mere assertions. It
is only when the assertion amounts to an inferavitieh may reasonably be drawn
from the facts alleged that it can have any relegain other words, although some
latitude may be allowed, the ordinary principlesalved in reasoning by inference
cannot simply be ignored. The inquiry in civil cases, of course, whether the

inference sought to be drawn from the facts proisedne which by balancing
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probabilities is the one which seems to be the mataeral or acceptable from several
conceivable ones ... While there need not be rigmdpl@nce with this standard, the
inference sought to be drawn, as | have said, mudeast be one which may
reasonably be drawn from the facts alleged. If plosition were otherwise the

requirement of a prima facie case would be rendalldzlut nugatory ...’

[41] A similar standard is applied in other instassuch as the test for
the existence of a defence in summary judgmentegdaiogs. There is no
reason why it cannot be applied to determine wihettiee applicant for
certification has shown the existence of a causactbn. | would add
only this to Scott JA’s exposition. The test does$ preclude the court
from looking at the evidence on behalf of the perseesisting
certification, where that evidence is undisputedndisputable or where
it demonstrates that the factual allegations oralbadt the applicant are
false or incapable of being establisigdlhat is not an invitation to
weigh the probabilities at the certification staljés merely a recognition
that the court should not shut its eyes to unchgd evidence in
deciding a certification application. Properly apglthe test for a prima
facie case should not pose any insuperable diffesufor an applicant for

certification.

[42] The appellants accepted in their heads of raegu that to obtain

certification a prima facie case had to be esthabtls They submitted that
the existence of such a case did not involve amyiey into the merits.

In doing so they relied on two casé&ssen v Carlisle & Jacquelin et al

from the United States of AmeriéaandHollick v Toronto (City) from

% Dabelstein & others v Lane and FB\NO 2001 (1) SA 1222 (SCA) at 1227H-1228AV Pasquale
Della Gatta; MV Filippo Lembo; Imperial Marine Co Deiulemar Compagnia Di Navigazione Spa
2012 (1) SA 58 (SCA) paras 22 to 24.

“0Eisen v Carlisle & Jacquelin et a#17 US 156 (1974).
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Canadd’ Neither case supports this contention. The pasiageEisen

2 as not

on which reliance was placed was explainedWal-Mar
excluding the necessity for evidence to show that requirements of
Federal Rule 23(a) were satisfied and this wouldessarily involve
evidence on the merits. Hollick the question was posed to what extent
the class representative ‘should be allowedrexquired to introduce
evidence in support of a certification motiéfiThe answer in the light of

the recommendations of the Ontario Law Reform Cossran was that:

‘In my view, the Advisory Committee’s report apprigtely requires the class
representative to come forward with sufficient @vide to support certification, and
appropriately allows the opposing party an oppatyuie respond with evidence of its

own.’

Evidence is therefore required to identify the gJadentify the common
iIssue or issues and show that a class action isopgte. That
necessarily means that there must be evidence sgoaviprima facie
cause of action, because the existence of a cdusgtion underpins the
existence of a class and serves to identify theesgsommon to that class

that require determination.

[43] It is desirable to say something about thecpdure to be adopted
In certification applications. The appeal was caogied by the absence
of a clear statement by Mr Solomon of the causeaaiion that the
appellants intended to advance. It was unclear velnethe claim was
based on the breach of the Act’s provisions or avasnstitutional claim
seeking constitutional damag¥dn the appellants’ heads of argument it
was said to be a delictual claim, with an alteneatlaim based upon a

breach of the constitutional right to sufficienbt This confusion would

*Hollick v Toronto (City)supra para 16.

2 page 2552, fn 6.

3 Para 22.

“ Fose v Minister of Safety and Secufi§97 (3) SA 786 (CC).
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have been avoided if the application had been apaared by a draft set
of particulars of claim in which the cause of agtiwas pleaded, the class
defined and the relief set out. The affidavit dra&vits filed in support of
the application would then have set out the evideacailable to the
appellants in support of that cause of action &edfirther evidence that
they anticipated would become available to themsustain the pleaded
case and the means by which that evidence woulgrbeured. That
procedure should be followed in future applicatiofat will enable
those opposing certification to respond meaningfalhd the court to
decide the application with a clear understandihghe nature of the
case. That is not to say that the court must treatraft pleading as if it
were the law of the Medes and Persians, insofah@scontent of the
applicant’s case is concerned. Manifestly it carmimended and the need
for amendment may emerge in the course of theficatton application.
But it should at least serve to clarify the issagsing in the certification

application.

Common issues of fact or law

[44] This does not require that every claim advanoethe class action,
save possibly in relation to quantum, be identitalequires that there be
issues of fact, or law, or both fact and law, tha¢ common to all
members of the class and can appropriately berdeted in one action.
Dealing with the issue of commonality Wal-Mart Scalia J sai that

the claims:

‘... must depend upon a common contention ...That comomntention, moreover,

must be of such a nature that it must be capablelasiswide resolution — which

5 At p 2551. Similarly inHollick v Toronto (City),supra, McLachlin CJC said ‘an issue will be
common “only where its resolution is necessaryhi® tesolution of each class member’s claim” ...
Further, an issue will not be “common” in the regji¢ sense unless the issue is a “substantial ...
ingredient” of each of the class members’ clairfzara 18)
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means that determination of its truth or falsityl wesolve an issue that is central to

the validity of each one of the claims in one strok

In my view that is correct. The simplest examplswéh a common issue
would be the issue of negligence in a case invgltire derailment of a
train. That could give rise to different claims,cbuas damages for
personal injuries by passengers, dependents’ cli@mmnisess of support in

respect of those killed, claims for loss of or dgmdo goods being
carried on the train and damage to other propeising as a result of the
derailment, but there would be sufficient commawyatin the issue of

negligence to sustain a class action.

[45] That highlights the point that the class attidoes not have to
dispose of every aspect of the claim in order ttaiobcertification. It
might in an appropriate case be restricted to tihmgsy issue of liability,
leaving quantum to be dealt with by individual otants. Certain
common issues could be certified for the entiregland other subsidiary
iIssues certified in respect of defined sub-clas8ed. the question in
respect of any class or sub-class is always whdtlteee are common
issues that can be determined that will disposa&ladr a significant part

of the claims by the members of the class or sabscl

The representative

[46] In some jurisdictions, such as the Unigdtes, it is an express
requirement that the representative plaintiff hadaam that is typical of
the claims of the class. In Canada and Australmlsivthere is no express
requirement of typicality, Professor Mulheron sugige that the
jurisprudence of those countries in regard to comathty, makes that a

requirement® That question does not arise in South Africa, bsea

¢ Mulheron, supra, 309-313.
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s 38c) of the Constitution expressly contemplates a chg®on being
pursued by ‘anyone acting as a membeiooin the interest gfa class’.
Accordingly, while the appellants include five imdiuals who may be
typical of the class they are seeking to repredkatpther four appellants
may permissibly act in the interest of the class alkeady indicated there
IS no reason to differentiate in that regard betweass actions based on
infringement of rights protected under the BillRights and other class

actions.

[47] The court must be satisfied of two broad matie regard to the
representatives of the class. The first is thay thave no interests in
conflict with those whom they wish to representcénflict of interest
arises if the purpose of the litigation is to ehribe representatives, or to
serve interests other than those of the class.s€bend issue is whether
the representative has the capacity to conductittgation properly on
behalf of the class. That is important because aoessful litigation will
have the effect of destroying the claims.

[48] The capacity to conduct the litigation haswember of aspects that
must be dealt with in the application for certifioa. First, has the
representative the time, the inclination and theamseto procure the
evidence necessary to conduct the litigation? S¥cohas the
representative the financial means to conduct itigation and, if not,
how is it going to be financed? This will involve aking some
assessment of the likely costs. Third, does theesgmtative have access
to lawyers who have the capacity to run the litmaproperly? This will
require some consideration of the likely magnitedehe case and the
resources involved in dealing with it. Fourth, ohat basis are those

lawyers going to be funded? Fifth, if the litigatics to be funded on a
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contingency fee basis, details of the funding aemments must be
disclosed to ensure that they do not give rise tworalict between the
lawyers and the members of the class. The court alas be satisfied
that the litigation is not being pursued at thaanse of the lawyers for
their own gain rather than in the genuine interetslass members, as
the risk of conflicts of interest is inherent imatrsituation. It is for this
reason that in other jurisdictions the court’'s appt of any settlement is
required. Whilst that issue does not arise in tipgeeeedings, so that it is
unnecessary for us to be prescriptive, some simelguirement will need

to be imposed when that situation does arise.

Application of principles in this case

[49] Whilst much of the argument focussed arourel \ttlestern Cape
and what the appellants now describe as Classid cdanvenient to deal
in the first instance with Class 2 and the appicato certify a class
action in respect of the issues flowing from théamal complaint to the

Commission.

Class 2

[50] This application did not originally seek cédation in respect of

the national complaint and a class consisting oflpasers of bread in the
four provinces, Gauteng, Free State, North West\maimalanga, where
the events giving rise to that complaint occurr@dcordingly we lack

any evidence in regard to that class. All we hawethe Tribunal's

determination in the Pioneer case of the conduat ¢fave rise to the
Tribunal’'s findings that Pioneer, in conjunctiontlwithe other bread
producers, had engaged, directly or indirectly,pnce fixing and the

division of markets in those four provinces. Howegvéhere is no

evidence as to the effect of that conduct in theketgplace and its impact
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on the price of bread for consumers. In additioa trders by the
Tribunal in respect of Tiger and Foodcorp do nopesy to overlap

entirely with the findings in the determinationraspect of Pioneer.

[51] This is relevant because the claim is basezhugnti-competitive
conduct in terms of the Act. That claim must besped on the basis of a
determination by the Tribunal. Given the passagetime and the
provisions of s 67(1) of the Act it seems improleakhat any further
determination will be made about anti-competitieduct in the areas
covered by the national complaint. The certificatod a class action must
then be addressed on the footing that the case tbanced will be in

accordance with the determination by the Tribundhe Pioneer case.

[52] The Commission did not allege before the Tmiduthat a cartel
existed at all times across all regions of the tguor that the co-
ordination or agreement or understanding betweenbtiead producers
related to the same subject matter in all regforishe factual findings of
the Tribunal were varied. In regard to the divisimhmarkets in 1999
Pioneer sold its bakery in Welkom to Tiger and Tiggreed ‘to keep out
of the wider Free State area’ in favour of Pion&ethe North West, also
in 1999, the agreement was confined to the infortnzale, where it was
agreed that the four bread producers would not edenip supplying that
trade in the areas around Krugersdorp, Orkney,fo8tdin and

Potchefstroom. In Mpumalanga in 2001, Tiger anch@ao jointly sold a
bakery in Bushbuckridge, in which they owned eqsalares, to

" Tribunal determination in Pioneer para 81.
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Foodcorp. In return Foodcorp sold its bakery in lilgosdal to Pioneer

and its share in the bakery in Ermelo to TiJer.

[53] Itis impossible on this evidence to say tis division of markets
affected all purchasers of the respondents’ breatiase four provinces,
or even that it detrimentally affected all purchasef their bread in the
particular areas. Nor can it be said that its inhgac consumers would
have been similar. That will have depended on whatirred as the bread
passed down the value chain from producer to Higor or retailer and
thence to the consumer. Any impact on the natiodlahins of
supermarkets would have been different from anyachpn smaller retail
outlets and the informal sector. There is no ewedethat it actually
resulted in higher prices in those areas or capsgiddice to consumers.
It may, for all we know have resulted in greatenduction efficiencies
and lower prices, particularly if the bakery satesxurred because the
sellers were not operating them profitably. Everntihad an adverse
effect on consumers, the nature, geographic scogedaration of that

effect is not known and would have differed froraato area.

[54] In regard to price fixing, whether direct ardirect, there was no
evidence of this in either the Free State or Mpamgé. The Tribunal
heard evidence about meetings in North West in 26002004, and
another meeting in 2005, where information was arged about
impending price increases and arrangements madeotordinate
Increases, not to undercut prices and not to peastomers when this
occurred. These arrangements did not involve Tiget, did include

Foodcorp. There is no evidence that it had anycef¢sewhere in the

“8 Curiously the Tribunal found anti-competitive intén the fact that in two instances the seflaid
the purchaser to take over the bakery. One woul@ laought that more indicative of the bakeries
being unprofitable to the sellers.
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other three provinces. Its impact in the North Westot dealt with and
we do not know the nature, geographic extent oater of any adverse

effect.

[55] In relation to Gauteng the Tribunal heard #nadence of one
witness who testified to regular communications ubjarice increases
during 2003 and 2004 and the efforts made by tleadiproducers to
ensure that this did not set off a round of dist¢imgn directed at
increasing market share — probably the most soamti element in
determining profitability. This was done by exchiugg information
about price increases and, if one producer brokksrdy discounting in
response to an increase, threats to retaliate. SHme witness also
testified to an agreement between Pioneer and Brerat to compete on
price when a new distribution centre was openédainderbijlpark and to
an agreement on the co-ordinated implementatioprice increases in
Gauteng generally in December 2006. Once agaie ikaro evidence of
the nature, geographic extent or duration of anyeesk effect. This is
particularly necessary in relation to price incesaecause, as the
Tribunal’'s determination records, a major driverpaote increases is the
cost of the inputs into production, in particulaneat and flour, but also
electricity, labour costs, transport costs and ltke. Co-ordination of
price increases would have had little impact ifiacrease by the price
leader (the dominant producer in a particular negiwwould, in any event,

have resulted in the other producers following.suit

[56] Itis plain from this summary that the cldss which certification
Is sought in Class 2 is over-broad; that the pakmiaims lack any
central common feature; and that any losses thatahti-competitive

conduct may have occasioned (none having beenedlleg shown by
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evidence), would have varied from place to plaoeg to time and person
to person. The class includes a considerable nuofderead consumers
who cannot possibly have been affected by thecamtipetitive conduct

of the bread producers, or would have been affdayesbme, but not all,

of such conduct. | have considered whether thexe@mmon issues that
would warrant certification in the wide class sotigbgether with the

creation of sub-classes, to cover particular dinat However, the

diversity of the Tribunal’s findings in regard toet conduct falling under
the national complaint precludes that. It cannatdilg be segmented
without information identifying the people affectéy the division of

markets in the Free State, or the agreement nobiigpete on price in
Vanderbijlpark, or the coordinated increase in @rin Gauteng in

December 2006.

[57] A class can only be identified with referertoethe conduct of a
specific potential defendant or defendants. Howetemier was not
involved in the anti-competitive conduct in the &1®tate and Tiger was
not involved in the agreement in respect of Vaniglpdsk or those in the
North West. Premier was not party to the marketisdm in

Mpumalanga. This diversity precludes the identtfma of a common

issue the disposal of which would have a decisffeceon the claims of

all members of the class.

[58] The findings by the Tribunal in the Pioneese&also preclude the
possibility of there being a common issue or isshas can apply to a
defined class of persons for the purpose of a @atien. They involve
six different types of conduct occurring respedyivia 1999, 2003 and
2004, July 2006 and December 2006. The 1999 comlildictot extend to
or impact upon Gauteng. The 2003 and 2004 agresmere confined
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to parts of the North West. The anti-competitivaahact in 2006 related
to Gauteng alone. Although the findings and theepapbefore us
repeatedly use the sweeping term ‘cartel’ to dbscthis conduct, it is
misleading to the extent that it suggests widespoemduct beyond that
which the Tribunal held had occurred. There wasfinding of the

existence of a general cartel operating in thedopraducing industry in
Gauteng, Free State, North West and Mpumalanga fto8eptember
1999 to 8 May 2008, which is the area and the gefmr which

certification was sought. Indeed there could netehaeen such a finding

because that was not an allegation made by the Csiom.

[59] Lastly it is necessary to mention that theeada® of any evidence
concerning the impact of this anti-competitive cactdon consumers also
precludes certification. Without such evidence treguirement of
commonality among the members of the class is afeed. The claim
Is said to be one for damages. The assessmentathehdamages have
been suffered arising from anti-competitive condgca complex issue.
The following method is taken from an English caseolving a price
fixing cartef® and adapted to this case:

. Determine or estimate the actual prices chargedthey cartel
during the relevant period.

. Estimate the price (known as the ‘but for’ prickatt would have
been charged had there been no cartel.

. Subtract the ‘but for’ price from the actual price.

. Determine the quantity of bread purchased by e&mant or by

the class of claimants.

“9 Devenish Nutrition Ltd & others v Sanofi-Aventis &Athers[2007] EWHC 2394 (Ch) para 19
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. Estimate the proportion of the ‘over-charge’ absdrbby
intervening distributors and the retailers as theal is passed down the

chain of purchases to the end consumer.

[60] Applying this methodology — which was not dealjed - to this
case, involves entirely separate exercises beidgrtaken in a number of
small regional areas in the four provinces, in eespf widely divergent
conduct taking place at differing times and affegti consumers
differently depending on the actions of the retailand resellers. In
addition the exercise is to take place in relatorihree different bread
producers who set list prices separately in refatiothe different types of
bread that they produc®dand negotiated discounts separately and in
different ways for different groups. The result wiasit they charged
varying prices to the retailers and resellers tomwlihey sold bread. In
turn the retailers and resellers fixed their owrtgs independently. The
inevitable result is that there is no commonalitighuw the suggested
class in regard to harm suffered or the naturengf damage that may
have been caused to individual consumers. Thatdvootl matter if there
were some overriding common issue that appliedltbread consumers
in these four provinces during the relevant perlmd, none is identified.
There is simply the sweeping statement (admitteddyle in relation to
the Western Cape) that ‘every consumer that botingint products during
the period in question suffered damages’. That aabe correct in the

light of the Tribunal’s analysis of the offendingndluct.

[61] The inevitable conclusion is that, on the aggtion that there is a

delictual action available to consumers who suf@mage in the form of

0 The Tribunal determination reflects that Pionemsdpced 32 different types of bread, not all of
which are available throughout the country.
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higher prices in consequence of anti-competitivedoat, the proposed
Class 2 is too broad because it includes peoplewsdre not injured by
the conduct of the producers. Furthermore themigommon issue of
fact or law shared by all the members of the cl&snsumers who
suffered damages as a result of any of the antpetiive conduct
constituting the national complaint did so for vagy reasons arising
from different conduct in different areas at diffet times. The cause,
nature and extent of those damages are not commdhet proposed

class. The claim for certification in respect o&€4 2 must therefore fail.

Class 1

[62] This is the class to which the applicatietated from the outset.
The proposed action arises from the co-ordinatgde@mentation of price
increases in the Western Cape by the respondemts 18 December
2006. Although reference is made in the foundifgla¥it to the other
practices concerning the distributors it is not@aclbow they could have
adversely affected the consumers. If the distritsitaliscounts were
reduced, and they absorbed the reduction by aoceptidecline in their
profit margins, that would not have affected constsmat all. If they
increased their prices in order to maintain theofip margins, not only
would their sales have fallen, because consumérsea@ to buy bread at
those prices or obtained it elsewhere, but any fossonsumers would
have flowed from the independent actions of théribigtors. Similarly
the agreement not to poach distributors was supmpi@ary to the
discount agreement. It is, however, unnecessaryptesent purposes to
decide this, as it suffices for the purpose ofitteation for the appellants
to show that consumers would have a cause of aatismg from the co-

ordinated increase in list prices.
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[63] The appellants have now nailed their colowstiie mast of a
delictual action flowing from a breach of statutatyty. They persisted
with their constitutional claim based on a breath oegative obligation
not to interfere with the right to sufficient foad s 27(1§b) of the

Constitution, but only in the alternative. Whileete was some criticism
in argument of the manner in which their claim Hadttuated in the
course of these proceedings | do not think thaulshaffect matters. On
any basis the proposed claim is a novel one anatifgeg the proper
basis for it is a matter of some complexity. Theeallants should not be
penalised in certification proceedings for variasoin the legal
foundation of the claim they seek to advance. Gactual level it has
always been the same claim, namely that consunfetzead in the

Western Cape were obliged to pay more for bread thay would

otherwise have done if the bread producers hadengaged in the
prohibited anti-competitive conduct the Tribunalufd they had

perpetrated.

[64] The claim is advanced on the following badJike appellants say
that this type of anti-competitive conduct is plotad in the interests of
competition and the interests of consumers. Theskilptions serve to
fulfil the aim of the Act as set out in the preamland in particular the
aim of providing markets in which consumers carlirethat is, without
coercion by anti-competitive conduct, purchasedhality and variety of
goods they desire. They also serve to provide coassiwith competitive
prices as provided in g2 of the Act. Founding upon cases that say that
a breach of a statutory duty can give rise to allety not to cause

financial loss" the appellants contend that such a legal dutgdest the

*1 Steenkamp NO v Provincial Tender Board, EasterneC4)96 (3) SA 151 (SCA) paras 19-21 and
Olitzki Property Holdings v State Tender Board &#mer2001 (3) SA 1247 (SCA) paras 12-14.
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bread producers and that they breached it deliégrby their actions in

agreeing on the co-ordinated increase of list prite support of such a
duty they point to s 65(6) of the Act that conteate$ that a person who
has suffered loss or damage as a result of a ptethipractice may have
an action to recover that loss or damage. Theyecohthat the prohibited
practice in this case resulted in consumers inWestern Cape paying

more for the respondents’ bread than they wouldretise have done.

[65] The respondents challenge this case on atyamielevels. First,

they submit that as a matter of interpretationGoenpetition Act was not
enacted for the benefit generally of the consumearsvhose behalf it is
sought to proceed and therefore does not creatalbged legal duty.
Second, they contend that there is no evidencess suffered by the
consumers arising out of the anti-competitive cadthird, they submit
that there is no evidence linking the anti-compatitconduct with any
increase in prices or damage to consumers, andehtm® necessary
causal element is missing. In other words, on tist feg they raise a
legal argument and on the latter two legs theytkage is no prima facie

case in relation to these elements of a delictcizbm

[66] Premier challenges the delictual claim on tother bases. Its
principal argument is that such a claim is badaw because s 65 of the
Act provides for a ‘follow on’ claim founded on ading of prohibited

anti-competitive conduct by the Tribunal, and that a proper

construction of the Act this remedy is exclusivel gmecludes a common
law delictual action. In the alternative it conteriiat the proposed claim
Is, by virtue of the relief being sought, not aimlafor damages and

accordingly not a valid delictual claim.
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[67] The legal arguments about the existence cégall duty and the
existence of an exclusive statutory claim in teohs 65 of the Act are
linked. If Premier is correct that the Act providas exclusive follow on
claim then the legal duty on which the appellamy does not exist.
However, if it is incorrect, that strengthens thppeallants’ hand

considerably, because, s 65(6) recognises thelpldgsof claims arising

from prohibited anti-competitive conduct, so thake tabsence of a
specific statutory claim would suggest that thetestibe a delictual claim

available to at least some persons injured by saooduct.

[68] | am not convinced that s 65 of the Act prasdfor the type of
exclusive follow on remedy for which Premier comtenThe relevant

portions of the section read as follows:

‘(2) If, in any action in a civil court, a partgises an issue concerning conduct that is
prohibited in terms of this Act, that court must monsider that issue on its merits,
and—

(@) if the issue raised is one in respect of which@oenpetition Tribunal
or Competition Appeal Court has made an order, toert must apply the
determination of the Tribunal or the Competitionp&pl Court to the issue; or

(b) otherwise, the court must refer that issue to Tmdbunal to be
considered on its merits, if the court is satistieat—

0] the issue has not been raised in a frivolaugesatious manner; and

(i) the resolution of that issue is required ttetmine the final outcome
of the action.

(6) A person who has suffered loss or damagerasudt of a prohibited practice—

(@) may not commence an action in a civil court far #ssessment of the
amount or awarding of damages if that person has bevarded damages in a consent
order confirmed in terms of section 49D(1); or

(b) If entitled to commence an action referred to arggraph(a), when

instituting proceedings, must file with the Regstor Clerk of the Court a notice
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from the Chairperson of the Competition Tribunal,tbe Judge President of the
Competition Appeal Court, in the prescribed form—

0] certifying that the conduct constituting thasks for the action has been
found to be a prohibited practice in terms of #hds;

(i) stating the date of the Tribunal or CompeititiAppeal Court finding;
and

(i)  setting out the section of this Act in termabwhich the Tribunal or the
Competition Appeal Court made its finding.
(7) A certificate referred to in subsection ((§)is conclusive proof of its contents,
and is binding on a civil court.
(8) An appeal or application for review against@ader made by the Competition
Tribunal in terms of section 58 suspends any rightommence an action in a civil
court with respect to the same matter.
(9) A person’s right to bring a claim for damagessing out of a prohibited practice
comes into existence—

(@) on the date that the Competition Tribunal madeeterthination in
respect of a matter that affects that person; or

(b) in the case of an appeal, on the date that theadyppocess in respect
of that matter is concluded.
(10) For the purposes of section 2A&)of the Prescribed Rate of Interest Act,
1975 (Act No. 55 of 1975), interest on a debt ilatien to a claim for damages in
terms of this Act will commence on the date of essii the certificate referred to in

subsection (6).’

[69] Whilst the section contemplates the possipilitf a claim for
damages at the instance of a person who suffess dosdamage in
consequence of a prohibited practice, it does tabe shat such a person
will have an action, nor does it purport to deteraihe requirements for
such an action. Its provisions are rather direcédhe relationship
between the Tribunal’'s determination and the cbafore which such an
action is brought; the timing of such an actior thnning of prescription

in relation to the claim underlying such action anigrest on the claim.
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As regards the first of these, it says in s 65(2}t the issue of whether
prohibited conduct has occurred must be determinyethe Tribunal, or
the Competition Appeal Court on appeal from itthe exclusion of the
court before which the action is commenced. Prdo$uzh prohibited
conduct is provided by the certificate of the Charson of the Tribunal
or the Judge President of the Competition AppealrC¢ss 65(6) and
(7)). Until the proceedings before the competitianthorities are
complete an action may not be pursued (s 65(8)jhdf Tribunal has
already awarded damages in a consent order undi@b(d) a further
claim for damages is excluded. The commencemestfdatthe running
of prescription is dealt with in s 65(9) and theéedapon which interest on
a claim will start to run is dealt with in s 65(10ll of these are
essentially procedural matters or, in the caseregquiption and interest,
matters dealt with in other statutes that requrecgl treatment in this

particular context?

[70] Premier draws attention to the bifurcationjwifisdiction created
by the Act, where the specialist tribunals havduesiee jurisdiction over
the question whether prohibited practices have weenmitted and the
civil courts have no say. However, to my mind tisad two-edged sword.
The writ of the specialist competition tribunal®suonly to the extent of
determining whether a prohibited practice has aecuand no further.
Beyond that the civil courts provide the forum thieh parties who
suffer damages arising from the prohibited praateest turn in order to
recover those damages. They will clearly apply emtional principles in
regard to the assessment of damages and caushatass.oHowever, the

more difficult question is to identify those whoeaentitled to pursue

%2 There is nothing unusual in this. Section 8(3)hef Extension of Security of Tenure Act 62 of 1997
contains a similar provision.
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claims to recover such loss. Premier’'s argumentrass that anyone who
has suffered loss or damage and can demonstratasaldink between
that loss and damage is entitled to be compendatedhat loss or

damage. That is consistent with its contention thatAct provides for

strict liability.

[71] Under the principles of the law of delict & insufficient for
someone to say that they have suffered loss asuét ¢ the conduct of
another, even where such conduct was deliberategligent. They must
first establish that the person from whom they steekecover that loss
owes them a legal duty to prevent such loss saltleatfailure to do so is
wrongful in accordance with the legal convictiorighee community’® In
the context of pure economic loss, into which catgghis claim falls,
that is a particularly complex enquity.For example the risk of
indeterminate loss would have to be weighed agéainesinability of the
consumers to protect themselves against loss fgpivom the prohibited
practice. It would be a startling departure fronngiples that have been
recognised as compatible with our new constitutiander? for liability
to compensate for loss or damage flowing from aibited practice to
exist in the absence of any duty to prevent sush. It would eliminate
one of the basic principles by which our law preaserability for acts

causing damage from being extended beyond accepiatits.

[72] On the other hand there are textual factoeg tend support to
Premier’'s argument. Thus s 65@)speaks of a person who has suffered

%3 Minister of Safety and Security v Van Duivenbodemra, para 2Tglematrix (Pty) Ltd t/a Matrix
Vehicle Tracking v Advertising Standards Autho8#2006 (1) SA 461 (SCA) paras 12-Tgustees,
Two Oceans Aquarium Trust v Kantey & Templer (Btgl)supra, paras 10-12.

** Fourway Haulage SA (Pty) Ltd v South African NagidRoads Agency L2009 (2) SA 150 (SCA).
% Rail Commuters Action Group & others v Transnett/adVietrorail & others2005 (2) SA 359 (CC)
para 15;Steenkamp NO v Provincial Tender Board, Easterpe®07 (3) SA 121 (CC) paras 37-47
and 69-70.



50

loss or damage as a result of a prohibited pracboemencing an action
in a civil court ‘for the assessment of the amowontawarding of
damages’. The first part of that is consistent wita action concerning
only the quantum of damages and nothing more. @ed®D(4) refers to
a complainant ‘applying for an award of civil dareag That is also
consistent with the making of the award being ahmatcal process in

which only the quantum of the claim must be assksse

[73] The record as it stands is not apt for detammgy questions of this
importance and difficulty. The claim by the appetiahas been advanced
on too simple a basis to determine whether thedation for the legal
duty necessary to support a delictual claim exiBt&t is not surprising.
After all, the claim was only advanced on that baghen their heads of
argument were filed in this court. However, theteotion by Premier is
not clearly correct and the corollary to its rej@ctappears to me to be
that a delictual action would lie at the instantatdeast some claimants.
In my view it is undesirable to determine theseessin an appeal where
the arguments being advanced, both as to legalatdyas to the effect of

S 65, are raised for the first time on papers dnatadmittedly incomplete.

[74] The arguments that the factual allegations emlayl the appellants
were insufficient to make a prima facie case irpees of a delictual
claim have force in the light of the limited evidenproffered by the
appellants. However, the case is one of price iy agreeing on a date
for implementation of price increases by all thmespondents. That
agreement would have served to stifle competitiat tight otherwise
have resulted from any one of the respondents asorg its prices
without such an agreement. As such it would hawddd to increase the

prices that the bread manufacturers were abledayehto their customers
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and, markets being what they are, it is probabé¢ tbh some extent at
least those price increases would have been passdd consumers.
After all part of the justification given by thedad producers for the
Increases was that prices of wheat and flour ahdranhajor input costs
had risen and they needed to pass these on to roersuif their

businesses were to remain profitable. If artifigidligh increases in the
price of bread resulted from this prohibited praetby the respondents, it
Is a logical inference that consumers would have pere for bread than
would otherwise have been the case. In the abs®redutting evidence
from the respondents, demonstrating the falsitthaf line of reasoning,
the appellants’ case on the facts cannot be rejeatethis stage of
proceedings. It is plain that the claim as now aded raises both legal

and factual issues that would be common to alcédfitconsumers.

[75] In summary the claim that the appellants seeladvance has a
potentially plausible basis, but it is prematurdhet stage of this appeal
for this court to determine the questions raisedtfi®se arguments in
view of their novelty, complexity and the fact thaey are raised for the
first time in this court. The appellants should betnon-suited on these
grounds, which would be the effect of dismissingjitlappeal, but equally
the respondents’ arguments cannot be rejectedsattdge. That indicates
that it is desirable to refer the present applcatiack to the high court,
with appropriate directions for the delivery of ther affidavits, for it to

be dealt with on a complete set of papers andanigint of the principles

laid down in this judgment.

[76] There are two possible reasons why this csluould not make that
order. The first concerns the definition of the gmital class and the

second the proposed remedy. If we were to concthde the class is
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incapable of satisfactory definition or that nogeorelief can be claimed
in this action then it would be wrong to remit tinatter and cause further
expense to be incurred and valuable court timewuoerd on a fruitless
exercise. However, in considering that question rnst be cautious not
to stifle what may be litigation properly, if inaglgately, commenced
when we do not have all the facts and do not hageativantage of full

affidavits on both sides of the question and arguntieat would clarify

what is at present obscure.

[77] In regard to the proposed class it is cletoly broadly stated. The
proposition that it includes virtually all consureeof bread in the
Western Cape cannot be correct, when the markete sbé the
respondents in South Africa as a whole was saithbyTribunal to be
some 50 to 60 per cent of the domestic bread méafketall we know the
respondents’ operations may have been largely medfito the Cape
peninsula and the winelands, leaving the vast Hamd of the province
to smaller operations. That would suggest that dleess should be
confined to people resident in that more limitedaarThe sales of the
respondents in the Western Cape will have inclusidds to institutions,
such as schools, hospitals and prisons, and cormahestablishments,
such as hotels, bed and breakfast establishmergtgurants and other
establishments where food is served. These sheukduded. It may be
that on further consideration it is appropriatexclude consumers whose
bread purchases were made through the nationallisupermarkets
and garage forecourts, where prices were negotizédnally and the
impact of the price fixing may have been signifibamifferent. It may
also be appropriate to restrict the case to the ligges of bread — the
standard loaf of white and brown bread, sliced ansgliced — and not

include all the varieties that were available frdm bread producers at
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the time, which are probably not the staple fare¢hef poor consumer.
The fact that none of this was done illustrates tha proposed class is

over-broad and cannot be certified as such.

[78] Having said that, however, can it be said thatproposed class is
incapable of adequate definition? The evident dirthe appellants is to
represent the interests of poor consumers in thetékfe Cape, or the
relevant part of it, those who would have been éstrchit by any
artificially sustained increase in the price ofdaelt should be possible
to define that group with greater specificity pgrhdy using the income
bands that economists, and many in the commerc@ldw use to
differentiate differing economic groups. No doutatistical information
is available from Statistics SA and other sour¢efarmation about the
sources of bread for these consumers may enabldabe to be defined
with greater precision. It is probably inevitalbtat any class will include
some people who do not consume bread or did nosurne the
respondents’ bread, but that should not precludification if the class
Is otherwise adequately defined and statisticalrotsrare in place to

accommodate that possibility.

[79] If one takes all these factors into considerat do not think that it

Is necessarily impossible for the appellants tondethe class they wish
to represent with the degree of clarity that isurezf. | may be wrong in
the light of information produced by the respondemhen they have an
opportunity to deliver full affidavits, which mayhesw that the bread
market is more fragmented than it may appear sttsight. However, that
IS not a reason at this stage to say that the lappEl task in seeking

certification is doomed to failure.
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[80] That leaves the question of remedy. The rentbdythe appellants
propose at this stage suffers from many defectslst\the appellants say
that they wish to represent the consumers of basadpursue the claims
for damages of that class, the remedy they settlatsmoney be paid to
unnamed and as yet unconstituted trusts or sirbidaies that they say
will use the funds generally to benefit bread comsts. How this is to be
done is not explained. In the heads of argumerst siuggested that the
money would be used to fund community and schoetlifeg schemes.
Commendable though that may be it is not a meansoofpensating

consumers of bread, who suffered loss or damagernisequence of the
prohibited practices of the respondents, for tless or the damage they
suffered. It is a means of providing food — not es=sarily bread — to
those who lack it. Many of those will be people whdfered no loss or
damage at all in consequence of the prohibitedtipesc Some, such as
children, who are frequently the principal beneii@s of such schemes,
would not even have been alive at the time. Othexg not have had the
means to buy bread at the time or may not have bed¢ne Western

Cape. This is clearly recognised in the appellahtssads of argument
where they say that the purpose of the proceedmgst to identify the

members of the class and distribute the proceedbam. In fact the

appellants seek to turn this to their advantagedyng that in view of

the intended form of relief ‘an over-inclusive dadefinition would be

harmless’.

[81] The litigant who sues in delict sues to reagoWe loss suffered in
consequence of the wrongful act of the defentfarfthe appellants

propose to prove the claim on this basis, but tiwrpay the damages to

% Trotman & another v Edwick951 (1) SA 443 (A) at 449B-Ranger v Wykerd & anothd977 (2)
SA 976 (A) at 986D-E.
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the members of the class. The justification fos @pproach is said to be
that in circumstances where it is impractical tstrabute to the members
of the class directly the damages should be dig&dcy-pres that is, in
a manner as near as possible to a direct distibuiihat would be a
novel development in our law, but we were referred foreign
jurisprudence in relation to class actions thatpsuis some alternative
form of distribution of damages where distributionthe members of the
class is impractical and urged to permit such aerafdistribution in the

present case.

[82] According to Professor Mulherdh Australia does not permit a
distribution other than to the members of the ¢ladthough this has
occasionally caused difficulties in distributingethalance of a settlement
fund when all the beneficiaries that have come &divhave been paid
and there is a residual amount in the fund. In @arn@ovision is made
by statute for such distributions in certain ca§®dy in the United States
does it appear that courts have permitted suchildisbns. Even there
this has usually been in relation to settlemen¢a@gpents, where the court
Is asked to confirm a settlement the terms of whiate been devised by
the parties to the litigation, or in respect ofidaal amounts remaining
after distribution to all members of the class Wlawe come forward with
claims. As a remedy in disputed litigation, disitionscy-presappear to
have gained little purchase and they have by amdelaot been

welcomed by appellate courts.

> Mulheron ante 426-434 afithe Modern Cy-prés Doctrir@hapter 7, pp 215-252.
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[83] In South Africa the Law Commission’s workingger on class
actions® proposed the application of an aggregate awarthofages or a
settlement amount in a way that could reasonablyekgected ‘to
compensate or benefit class members, where activadion and
distribution of the award among the class membsremipossible or
impracticable’. It gave as examples a price reduacfor a certain time,
where there had been an illegal overcharge for goodervices, and the
use of compensation to clean up pollution or prevkalth services to
those who were injured by the pollution. In eackecahilst the money
would not go directly to the beneficiaries it woube used for their
benefit as a remedy for the harm they had suffdrdedvever, when the
Law Commission came to deliver its final report evihis relatively
modest proposal did not find favour. It limited iecommendations to the

following:

‘When an aggregate assessment is made the coulttigiive directions regarding the

distribution of the award to class members and mdyere appropriate, require the

defendant to distribute the damages directly todlass members. The Act should
contain an express provision with regard to thereggfe assessment of monetary
awards and the disposal of any undistributed resadan aggregate award.’

The draft bill that accompanied the report did imofact make provision
for the distribution of an undistributed residueaof aggregate award, but

presumably that was a drafting oversight.

[84] The remedy that is being sought at this stdges not aim to
compensate the members of the proposed class inwayy It is
unconnected to that goal. Its aim is purely pugiti@ matter already dealt

with by the Tribunal in the substantial adminigtratpenalties that it

%8 South African Law Commissiofihe Recognition of a Class Action in South Africamw (Working
Paper 57, 1995) para 5.38.
9 Recommendation 18, para 5.13.5, p 66.
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levied against the respondeftsit has the effect of depriving the
members of the class of their claims in order tabdm the appellants (and
this is likely in practice to mean the first fouppellants, not the
individual appellants) themselves, through a ttbhely control or set up,
to oversee the distribution of the damages in anmarthey think
appropriate. That is a remedy that in some othesdictions has been
introduced by way of legislation after a carefulippreview and in other
jurisdictions is simply impermissible. It is nor@medy foreshadowed by
the Law Commission in its report. It has been agldgiy some lower
courts in the United States in different circumsemand has received at
best a lukewarm and at worst a hostile receptiomfnigher courts. As a
remedy it is controversial as Professor Mulheromalestrates in her

comprehensive works in this area of the law.

[85] Itis at this point that the warning | soundsatlier, about the court
not making policy decisions that are properly thesprve of the
legislature, comes to the fore. In my view the ssgd remedy is not a
permissible one. It departs from the purpose of ¢hess action to
compensate those who have suffered loss for taf lwy stripping them
of their claims, with the excuse that as they analkthey are worthless,
and vests those claims in others to pursue in their interests. Worthy
though those interests are that cannot justifyctingt in permitting this.
It would not involve a development of the commow,ldut rather a
substantial alteration to it. The new principlettivauld be created would
be that where a large number of people had relgtismall claims
against a defendant, that it would not be worthrtiadile to pursue
individually, those claims can be confiscated frdmam by judicialfiat

and vested in a person that will be able to useptioeeeds of those

% para 3 ante.
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claims in a socially useful manner. In my view tlsaa bridge we should

decline to cross.

[86] Does that mean that, where the claims arensadl ghat there is no
practical way in which to pursue them and distibtite proceeds to the
individual claimants, no class action can be bré®din my view not. The
problem can be solved by a small extension of aistiag principles of
the law governing damages along the lines suggestethe Law
Commision’s working paper. The action proceeds lun liasis that the
claim is one to recover the damages suffered byrdambers of the class.
Where those damages are all of the same naturehwsithe case here
where the complaint is that consumers were allggedlawfully forced
to pay more for bread than they would otherwiseehdane, they can be
computed on an aggregate basis using well-establisktatistical
methods. There is nothing novel in this. Statistroathods are used in

many aspects of the computation of damages.

[87] Once the aggregate damages have been comihaetext step is
for the appellants to identify the mode of disttiba that will serve as a
surrogate for the distribution directly to indivala of the amount of their
loss. That may be by way of a targeted price redndior a period, a
remedy that Professor Mulheron says has been ftuiba ‘particularly

effective for remedying overcharges on items whaie repeatedly
purchased by the same individudlsAlternatively it may be by way of
distribution in a way that can be shown to be likel benefit, directly or
indirectly, the members of the class. This calls tfee type of judicial

creativity that Harms JA said is essential to pdevan effective relief to

1 Mulheron, supra 427. See the potential pitfallgwhis remedy in heFhe Modern Cy-prés Doctrine
218-222.
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those affected by a constitutional brefthAs we are extending the
availability of a class action in order to giveesdt to the right of access to
courts it is incumbent on us to ensure that thietrig rendered effective
by ensuring that appropriate remedies will flownfrds exercisé&® In my
judgment that can be done in a class action forad@s, where the
damages cannot be distributed practicably to thelmees of the class, by
way of alternative methods that will, directly adirectly compensate the
members of the class for their loss. The methodéned above are
examples of how that can be done, but do not datesta closed list of
possibilities. In each case the proposed remedy brigdentified at the
outset and must be appropriate to the facts op#mecular case. What is
Impermissible is the type of remedy proposed infhesent case where
the members of the class are not compensated ditieetly or indirectly

for the loss they have suffered.

Conclusion in respect of Classl

[88] In my judgment on the record before us theedippts have shown
that there is a potentially viable claim for daliat damages vested in a
class of consumers. That does not mean that thma daa good claim in
law or that on these papers there is sufficiendeawe available to
demonstrate the existence of a prima facie caseisf sound in law.
Those matters are not yet ripe for determinatiartde reasons given in
para 75. All that can be said at this stage oretlpapers is that the claim
Is not legally untenable. The class is definedenmt that are overbroad,
but there are grounds for believing that it is dd@aof more precise

definition. The case raises issues common to athlbees of the class. It

%2 Modderfontein Squatters, Greater Benoni City Coumdlodderklip Boerdery (Pty) Ltd (Agri SA
and Legal Resources Centre, Amici Curiae): Predidg#nthe Republic of South Africa & others v
Modderklip Boerdery (Pty) Ltd (Agri SA and LegalsBarces Centre, Amici Curia@p04 (6) SA 40
(SCA) para 42

%3 Fose v Minister of Safety and Secufi§97 (3) SA 786 (CC) paras 19 and 69.
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may, however, be open to attack both as a mattdavefand on the
grounds that there is insufficient evidence to @usit even at a prima
facie level. That can only be determined once apteta set of affidavits
has been filed. In addition the relief that the elgmts have indicated
they wish to claim is not competent. However, thereo reason to think
that in the light of the principles laid down inighjudgment an

appropriate prayer for relief cannot be formulated.

[89] | have considerable sympathy for the learaeting judge who
was confronted with this application on a basiextireme urgency and
had to wrestle with these novel and difficult isswathin a short time
and against a background where there was no clasyto the
requirements for a class action beyond those héletisfrom the Law
Commission’s report. In addition the arguments @nésd to us were not
presented to him and he did not have the advamtagleave had of full
argument and reference to international authontyable counsel. His
principal concern appears to have lain with theeippts’ view that the
claim against Tiger would prescribe and the consetjprayer to be
permitted to issue summons before certificationictvine treated as a
prayer for final relief. That concern may have beasplaced. If, as we
now hold, an application for certification is thiest necessary step in
proceedings to pursue a class action there is nmdbe said for the
proposition that, for purposes of prescriptionvexr of the application
for certification would be service of process clagipayment of the debt
for the purposes of s15(1) of the Prescription .ActSuch an

interpretation would be supported by cases, whhee ihstitution of

54 Act 68 of 1969.



61

similar necessary preliminary proceedings, haven lbestd to constitute

the bringing or commencement of suit for variougpses?

[90] Even if the prayer seeking authority to isssemmons before
finalising the issue of certification was bad, it chot necessitate the
dismissal of the application at that stage. Hadl#&aened acting judge
had deployed before him the arguments that we haaed, and had the
benefit of knowing the parameters that we now lawl within which

such applications must be determined, | do noktkinat he would have
disposed of the application in that summary waywdelld (and should)
have refused to certify the claim in respect ofrth&onal complaint now
described as the claim in respect of Class 2. Heweiewing the claim

in respect of Class 1 in the light of the requirateeof this judgment, he
should have required that the appellants supplethent application by

presenting a draft set of particulars of claim aftbrded them the
opportunity of addressing the issues of a prima&faase, the definition
of the class, the appropriateness of the reliehgpailaimed and the
suitability of the representative (in the senseltdedh in paras 47 and
48) in further affidavits. He should then have giaa opportunity to the
respondents to file full answering affidavits andhe appellants to reply,
after which the application could have been dedt w the light of a full

appreciation of the respective parties’ cases.

[91] As that is the approach that in my judgmentwstt have been
adopted, the appeal must succeed in relation tesClaand the matter

must be referred back to the high court to be dedh in accordance

% The Merak: T B & S Batchelor & Co Ltd (Owners ofr@aon the Merak) v Owners of SS Merak
[1965] 1 All ER 230 (CA) at 238 “(t)o bring suit,is said, means to pursue the appropriate rerbgdy
the appropriate procedurBave Zick Timbers (Pty) Ltd v Progress Steamshifp{@dd 974 (4) SA 381
(D) at 384A-D;IGlI Insurance Co Ltd v MadaskE995 (1) SA 144 (TkA) at 147B-C.
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with the requirements of this judgment. In viewtbé fact that this is
novel litigation, in which at first instance the rpas were in large
measure operating in the dark, and in view of #w that such success as
the appellants have obtained as a result of tlhigment may in the long
run bring them little advantage, the fairest orttermake in regard to

costs is that all the parties should bear their owasts in this appeal.

[92] The following order is made:

1 The appeal against the refusal to certify a clasisrain respect of
the national complaint and the class 2 claimandssisissed.

2 The appeal against the refusal to certify a clagsrain respect of
the Western Cape complaint and the class 1 clasmantipheld
and the application is remitted to the high coort determination
in accordance with the principles in this judgment.

3 The order of the high court is set aside and replawith the
following order:

(a)If the applicants choose to pursue the applicativey are
granted leave to supplement their papers within tvemths of
this order by delivering supplementary affidavits,which are
annexed a draft set of particulars of claim in esspof their
delictual claim against the respondents, embodguuaip further
evidence as they deem meet in amplification of ¢hatn.

(b) The respondents are to deliver such furthewaneg affidavits
as they deem meet within four weeks of the dateléivery of
the affidavits referred to in para (a) of this arde

(c) The applicants are afforded two weeks thereédteeliver their
replying affidavits, if any.

(d) The costs of the application are reserved.

4 Each party is ordered to pay his, her or its owstsof this appeal.
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