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EX TEMPORE  JUDGMENT 

 

STRIJDOM, AJ :   Yes,  th is  i s  an  ex tempore  judgment  in  th is  

mat ter :  

 

1 .  In  th is  mat ter  app l icant  seeks an order  to  rescind  and set  

as ide the court  order  g ranted by My Honourab le S ister  

Tolmay,  J  on 24 June 2020 and condonat ion fo r  the la te  

f i l ing of  the appl icat ion.  

 

2 .  In  respect  of  the  condonat ion app l icat ion ,  i t  was  s tated  

in  Du Plooy v Anwes  Motors  (Edms) Bpk 1984 (4)  SA 213 (O)  

that  ru le 27(1)  of  the uni fo rm ru les of  cour t  requi res good 



cause to be shown.  

 

3 .  This g ives the Court  a  wide d iscret ion which must ,  in  

pr inc ip le ,  be exerc ised wi th regard  a lso to the mer i t s  of  the  

mat te r ,  seen as a whole.   The graver  the consequences 

which have a l ready resul ted f rom the omission  of  the 

appl icant ,  the more d i f f icu l t  i t  w i l l  be to ob ta in the 

indulgence.  

 

4 .  There is  an in terdependence of ,  on the one hand ,  the  

reasons for  the delay ,  and on the other  hand ,  the mer i ts  

of  the case.    

 

5 .  The appl icat ion must  be bona f ide  and not  made wi th the  

in tent ion of  delaying the opposed par ty ’s  c la im.  

 

6 .  The second requi rement  i s  that  the appl icant  should  

sat is fy  the Court  that  i t  has a bona f ide  defence.  

 

7 .  This mat ter  was on t r ia l  on 22 June 2020 .  There  was no 

appearance fo r  the defendant  in  that  mat te r .   The mat ter  

ro l led over  to  23  June 2020  -  s t i l l  no appearance for  the  

defendant .   On 23 June 2020 the  mat ter  was a l located to  

Tolmay,  J  fo r  t r ia l .  The mat ter  was postponed to 24 June 

2020.   The Presid ing Judge gave a d i rect ive that  there must  

legal  representat ion fo r  the defendant  and/or  the defendant  

must  apply fo r  a postponement .  

 

8 .  The d i rect ive was sent  to  the defendant  and the  at torneys 

for  the p la int i f f ,  engaged wi th the C la im’s handler .  

 

9 .  On 24 June 2020 there was no appearan ce for  the  

defendant  ( the appl icant )  and defaul t  judgment  w ere  granted 

on the mer i t s  in  favour of  the p la in t i f f .  



 

10.  There is  no explanat ion by the appl icant  in  th is  mat ter ,  

why there was no compl iance wi th the Court ’s  d i rect ive.  

 

11.  Counsel  fo r  the  appl icant  conceded that  there is  no  

explanat ion why there was no appearance for  the  

defendant  and no compl iance wi th the Court ’s  d i rect ive.  

 

   12.   The counsel  fu r ther  conceded tha t  the appl icant  has no 

bona f ide  defence to the respondent ’s  c la im.  

 

   13.  Having considered the papers and submissions  made by 

counsel  for  the par t ies,  I  am of  the v iew that  the proper case 

has not  been made ou t  for  condonat ion and that  the appl icant  

has no pr ima fac ie  defence in  th is  mat ter .   The wi tnesses who 

were passengers  in  the in sured vehic le made statements to  

the ef fect  that  they were forced by the dr iver  of  the vehic le to  

state that  the deceased was the dr iver  of  the vehic le.   I t  is  

the i r  vers ion now  that  the deceased was not  the dr iver  of  the  

vehic le involved in  the accident .    

 

 14.   In  my v iew there  has been a reckless d is regard o f  the  

ru les and d i rect ive of  th is  Court  and that  an appropr ia te  

costs order  would  be on at torney -and- c l ient  scale.  

 

 15.   In  the resul t  the fo l lowing order  is  made:  

 

1 .  Condonat ion fo r  the la te f i l i ng  of  the appl icat ion is  

d ismissed.  

 

2 .  The appl icat ion  for  resciss ion is  d ismissed wi th costs on  

an at torney -and-c l ient  scale.     

 

STRIJDOM,  AJ  
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