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CASE NO:  069952/2023 

DATE:  06-10-2023 

 

 

 

 

In the matter between  10 

 

VUSELELA SECURITY SPV (RF)  Plaint i ff  

and 

LIZOXOLA PROPERTIES  Defendant  

 

J U D G M E N T  

LEAVE TO APPEAL 

 
WILSON, J :   Th is is  an appl icat ion  fo r  leave to  appeal  

against  an order  I  granted in  Urgent  Court  on the  25 t h  o f  20 

Ju ly  2023.  

 I t  is  not  necessary for  me  to t raverse the mer i t s  of  

the appl icat ion  because as Mr Cooke pointed out  and as I  

recorded in  my judgment ,  t he order  now sought  to  be  

appealed against  was granted by consent ,  save in  one 

DELETE WHICHEVER IS NOT APPLICABLE 

(1) REPORTABLE:  NO. 

(2) OF INTEREST TO OTHER JUDGES:  NO. 

(3) REVISED. 

DATE 6 OCTOBER 2023 

          

SIGNATURE 



069952/2023-elo 2 JUDGMENT 
06-10-2023  Application for Leave to Appeal 

respect  to  which I  wi l l  present ly  turn.  

 I t  is  wel l -establ ished that  an appeal  does not  l ie  

against  an order  that  has been taken by consent .   Any such 

chal lenge to an order  take n by consent  may,  in  cer ta in  

c i rcumstances,  be the s ubject  of  a  resciss ion appl icat ion ,  

whether  under Rule 42 or  the common law,  but  there is  no  

basis on which  i t  would be appropr ia te  to  grant  leave to  

appeal  against  a  consent  o rder.  I t  fo l lows that ,  save in  one 

respect ,  the appl icat ion  must  be d ismissed on that  ground 

a lone.    10 

 The only aspect  of  my order  that  was no t  granted 

by consent  was a d i rect ion tha t  the appl icant  for  leave to  

appeal  pay the costs of  the appl ica t ion  on the at torney -and-

c l ient  scale.   

 The reasons I  gave fo r  that  o rder  were  that ,  f i rs t  o f  

a l l ,  costs on the at torney-c l ient  scale were provided fo r  in  

the agreement  upon which the respondent  in  the app l icat ion  

for  leave to appeal  sued in  the cour t  a quo .  Second,  there  

were no facts under oath before me that  wou ld h ave 

just i f ied  a departure f rom that  cont ractual  undertaking,  even 20 

though I  accepted i t  in  my judgment  that  such a departure is  

possib le and the courts are not  bound  by cont ractual  

undertakings to pay costs on a par t icu lar  sc ale.  

 S ince the appl icant  for  leave to  appeal  has not  

turned up to argue otherwise ,  I  have no basis on which I  
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could f ind that  I  was wrong to come to that  conclusion .  I  

might  as wel l  r ecord,  in  addi t ion,  that  in  the appl ica t ion  for  

leave to appeal  no speci f ic  grounds are set  out  that  so  

much as a t tack  the costs order,  le t  a lone lead me to  

conclude,  that  I  could have been  wrong to grant  costs on  

the at torney-and-c l ient  scale.   

 No case has been made out  that  there is  any 

prospect  o f  set t ing  as ide the costs order  on appeal .  I t  

fo l lows f rom al l  o f  th is  that  the appl icat ion  fo r  leave to  

appeal  must  be d ismissed.    10 

 The appl icat ion  must  be d ismissed wi th costs on  

the at to rney-and-c l ient  scale ,because that  is  the costs  order  

I  gave in  the court  a quo  and there is  no reason  to  depart  

f rom i t  in  the appl icat ion  for  leave to appeal .  

 I  am set t ing a l l  o f  th is  out  to  record that  Mr Cooke 

has presented  fu l l  argument  on the appl ica t ion and that  I  

have considered the appl ica t ion on i ts  mer i ts .  

notwi thstanding the fact  that  the appl icant  has chosen not  

to  come to cour t  and argue i t  before me.    

 20 

For a l l  those reasons,  I  make the fo l lowing order :  

 

(1 )  The appl i cat ion fo r  leave to appeal  is  d ismissed .  

(2 )  The appl icant  fo r  leave to appeal  is  to  pay the  

costs  of  the app l icat ion  on the scale as between 
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a t torney and c l ien t .  

………………………… 

WILSON,  J  

JUDGE OF THE HIGH COURT  

DATE:   6  October  2023  

 

 




