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JUDGMENT EX TEMPORE  

LEAVE TO APPEAL 

 
WILSON J :     The f i rs t  respondent,  the Ci ty  of  Ekurhuleni  

Metropol i tan Municipal i ty  (“ the Ci ty”) ,  seeks leave to appeal  

against  paragraphs 1 and 2 of  my order  dated 3 March 2023.  

In  paragraph 1 of  that  order,  I  declared that  the execution of  

the evict ion order  of  Molahlehi  J  in  the absence of  the sheri ff  

was unlawful .  The evict ion order  was granted under  case 

number 10264/2020 and dated 9 June 2021 . 

 In  paragraph 2 of  my order,  I  d i rected the Ci ty,  
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South Afr ican Pol ice Services and the Ekurhuleni  

Metropol i tan Pol ice Department to restore those persons 

evicted on 28 February  2023 to peaceful  and undisturbed 

possession of  the propert ies f rom which they were evicted.  

 Br ie f ly,  the sole factual  basis on which I  made that  

order was that  the sheri ff  was not  present when the order  

was executed on 28 February 2023 .  That fact  is  common 

cause.  

 I t  is  equal ly  common cause that  both the Superior  

Courts Act  10 of  2013 and the Prevention of I l legal  Evict ion 

f rom an Unlawful  Occupation of  Land Act  19 of  1998 requi re 

the presence of  the sheri ff  when an evict ion order  is  to be 

executed.   

 In  addi t ion,  Just ice Molahlehi ’s  order  i tsel f  requires  

the sheri ff  to  be present dur ing the evict ion.   Paragraph 3 of 

the evict ion order  refers to  the execution of  the order  by the 

Ci ty  of Ekurhuleni  Pol ice Services and/or  the South Afr ican 

Pol ice Services and/or  the sheri ff  o f  th is  cour t  or  the sheri ff ’s  

lawful  deputy.  Paragraph 4 of  the order  states that  i f  the  

appl icants seek to reoccupy the propert ies, after  the ir  

evict ion “by the sheri ff  and/or his /her  authorised deputy ”  (my 

emphasis)  in  terms of  paragraph 3,  then the sheri ff  may evict  

them again .  

 I t  accordingly seemed to me when I  gave the order  

that  the law as i t  stands in  the Superior  Courts Act  and the 
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Prevention of  I l legal  Evict ion f rom an Unlawful  Occupation of  

Land Act  and Just ice Molahl ehi ’s order were al l  in harmony.  

Each requi red the presence of  the sheri ff  when the evict ion 

order  was executed on 28 February.    

 The sheri ff  was not  present.  I t  fo l lows that  the 

evict ion took place outside the ci rcumstances author ised by 

the Court  order,  in terpreted in  l ight  of  the appl icable law.  

For  that  reason, the evict ion was no more than  a spol ia t ion.   

I  according ly made the orders now appealed against .  

 Mr Si thole ,  who appears for  the Ci ty,  s tar ted h is 

submissions by referr ing to a le tter  that  was wr i t ten b y the 

appl icants’ a t torney and that  was annexed to the appl icants’ 

replying aff idavi t  in  the main appl icat ion.  The le t ter  is  

di rected to the sher i ff  o f  Nigel .  I t  is  dated 1 March 2023.  The 

re levant par t  o f  the le t ter  te l ls  the sheri ff  that  I  had enquired 

speci f ical ly i f  the off ice of the sheri ff  o f  Nigel  was in  any way 

involved in  the evict ion .  

 In  wri t ing this  le t ter,  Mr Bi l l ings,  the appl icant ’s  

at torney,  was mistaken.  I  had made no such enqui ry.   The 

f i rs t  po int  a t  which I  a t tended to the quest ion of  w hether  or  

not  the sheri ff  was present at  the evict ion was when the 

absence of the sher i ff  was raised before me in  argument on 

3 March 2023.  That was a lso the f i rs t  t ime I  became aware 

that  the sheri ff ’s  presence or  absence was relevant to  

anything I  had to decide.  
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 Be that  as i t  may, I  do not  see the relevance of  

whether or not  that  enqui ry was  made. Mr.  Si thole  

complained that  my al leged enquiry on 1 March 2023 

amounted to my raising,  mero motu ,  a  point  that  was not  at  

that  stage at  issue between the par t ies.  He also complained 

that  his c l ient  was unaware of  my supposed enquiry.  But ,  

even i f  I  had made the enquiry,  and even i f  i t  had been made 

wi thout the Ci ty’s knowledge, that would have made no 

di fference to the correctness of  the order  I  u l t imate ly gave .  

Ei ther  the sheri ff  was present or  he was not .   I t  is  accepted 

by al l  par t ies that  the sheri ff  was not  present.  

 I  accordingly struggled to understand what the  

purpose Mr Si thole’s  re l iance on Mr Bi l l ings’ let ter  was and I  

have to say I  s t i l l  do not  under stand what the purpose of  i t  

was.   

 There was perhaps the  suggestion that i f  I  had made 

such enqui ry,  and i f  the enquiry had only been made to one 

of  the par t ies ,  then that  was unfai r.  I f  that  was the 

suggestion,  then I  can understand why the Ci ty  might  ha ve 

fel t  aggrieved.  I f  I  had made such an enqui ry only to  one of 

the par t ies and not  to  the other,  i t  would have been 

inappropria te and, on the face of  th ings,  procedural ly  unfai r.  

The unfai rness would not have affected the meri ts  of  my 

judgment,  but  i t  wou ld st i l l  have been a matter  of  legi t imate 

concern to the Ci ty,  and I  would have understood why Mr.  
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Si thole would want to raise i t  wi th me.  

 Be that  as i t  may, no such enqui ry was made and 

the submissions made by Mr Si thole relat ing to Mr Bi l l ings’ 

le t ter  seem to me to be whol ly  i r re levant to  the issue  of  

whether the Ci ty ’s  appl icat ion for  leave to appeal  bears 

prospects of  success .  

 What is  perhaps more relevant to that  issue is Mr  

Si thole’s  complaints on behal f  o f  the Ci ty  of  Ekurhuleni  that  I  

decided the  case and made my order  on the basis of  a  new 

fact  raised by the appl icants in thei r  replying aff idavi t .    

 That is  t rue .  But there  is  no absolute rule against  a 

court  deciding a matter  on new facts or  even a new case 

made out  in reply.   The question is  wh ether  there is 

prejudice to any of the par t ies and that  quest ion boi ls  down  

to an analysis of  the facts a l leged.  

 In  this  case,  the re was a single relevant new  fact  

al leged. That fact  was the absence of  the sher i ff  f rom the 

execution of  the evict ion order.   That fact  was not  in  d ispute.   

Mr Si thole accepted during argument that  the Ci ty  did not  

apply to  str ike out  the new fact  raised in  reply and that  the 

Ci ty  did  not  seek leave to f i le  an aff idavi t  deal ing wi th i t .    

 I  do not  think the Ci ty  can be cr i t ic i sed for  not  doing 

ei ther  of  those th ings,  g iven that  the new fact  was common 

cause.  But the fact  that  the Ci ty  did not  seek to str ike out  or  

respond to the new fact  ra ised in  reply underscores that  
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there can be no unfairness to the Ci ty  from my relying on the 

fact ,  merely because i t  was  raised for  the f i rst  t ime in  the 

appl icants’ replying aff idavi t .  

 Having quoted the authori ty  in First  National  Bank v 

Moster t  2018 (4)  SA 443 (SCA)  a decision of  Just ice van der  

Merwe in the Supreme Court  Appeal  which deal s wi th the  

admissibi l i ty  of new facts raised in  reply ; having considered 

that  authori ty  very careful ly ;  and having appl ied i t ,  I  decided 

that  the new fact should be admi t ted and that an order  in the 

terms appealed against  should be made.   

 Mr Si thole has not  persuaded me that  I  was 

mistaken in  th is,  or that a court o f  appeal  might  consider  that  

I  was mistaken in  drawing any of  the conclusions  I  d id  or  in 

making ei ther  of  the orders  the Ci ty  appeals against .  

 There was a fur ther  issue raised about the fact  that  

my order  was made at  the same t ime as  my judgment on the 

balance of  the appl icants ’ Par t  A appl icat ion was reserved. I  

do not  understand why my decision to deal  wi th  the narrow 

point  o f  the absence of  the sheri ff  on an urgent basis and 

then to reserve  my judgment in  relat ion to the other  issues 

ra ised in  Part  A of  the appl icants ’ appl icat ion has any 

bearing on the prospects of success in  an appeal  against  the 

order  now at  issue . Mr Si thole was unable to  persuade me 

that  has any such bearing.   

 The f inal  dis t inguishable feature of Mr Si tho le ’s  
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argument was the proposi t ion that I  had not in terpreted 

Just ice Molahlehi ’s  evict ion order in  l ight  of the appl icable 

law, but  that  I  had in  fact  var ied i t  or  set  parts of  i t  as ide.   

 I  deal t  fu l ly  wi th  that  argument  in  my reasons for  

judgment on the main appl icat ion.  Br ie f ly,  my approach to 

that  argument was that  I  in terpreted Just ice Molahlehi ’s 

order  consistent ly  wi th  the law.  I  have to say i t  d id  not  take 

much in terpretat ion.  Just ice Molahehi  h imsel f  is very clear  

about the fact  that  the sheri ff  must be present when the 

evict ion order  is  executed.   There is  no other  reasonable 

in terpretat ion of  paragraphs 3 and 4 of  his  evict ion order 

when read together.  

 That ,  I  hope, adequately  addresses the arguments  

that  Mr Si thole has put  before me.  I  f ind none of them 

persuasive.  I  am not convinced that there is  any prospect  

that  a court  o f  appeal  wi l l  be persuaded by them ei ther. 

There is  no other  compel l ing reason to grant  leave to appeal .   

Accordingly,  the appl icat ion for  leave to appeal  is  d ismissed 

wi th costs.  

 

………………………… 
SDJ WILSON  

JUDGE OF THE HIGH COURT  


