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in tervent ion and the  deceased,  whose esta te  is  the  subjec t  

of  the  main  appl ica t ion  or  whether  another  document  dated 

5  Apr i l  2023 was the  set t lement  agreement  tha t  was made 

the  order  o f  cour t .  

In  terms o f  the  se t t lement  agreement  contended fo r  

by  the  appl icant  for  in te rvent ion,  she re ta ins  an  in terest  in  

the  immovable proper ty  which is  the  subjec t  mat ter  o f  the  

es ta te .   As such she has a  d i rect  and substant ia l  in te res t  in  

the  es tate  and the  manner in  which  the  es ta te  is  to  be  

d is t r ibu ted  amongst  the  hei rs  o f  the  deceased.  10 

  I t  bears  ment ion  tha t  the  appl icants  in  the  main  

appl ica t ion  seek the  removal  o f  the  respondents  in  the  main  

appl ica t ion  on the basis tha t  they con tend that  they  ( the  

respondents)  are  not  the b io logica l  he i rs  o f  the  deceased .  

The appl icant  fo r  in tervent ion is  the i r  mother .  

Counsel  for  the  par t ies  have been re ferred  by  me  to  

s ta tute deal ing wi th  the regula t ion  o f  the customary  law  

appl icable  in  in tes ta te succession.   I t  appears tha t  nei ther  

counsel  had re ference to  th is  s ta tu te  in  the i r  advice  to  the i r  

c l ien ts.   20 

 The impor t  o f  the s tatu te  i s  tha t  a  descendant  fo r  

the  purposes o f  in tes ta te  succession can be a non-

b io log ica l  ch i ld  i f  cer ta in  c i rcumstances are  met .  The 

respondents  in  the  main  app l icat ion  who are  sough t  to  be  

removed as  executors  wi l l  no doub t re ly  on  th is  prov is ion  in  
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due course.   

 Given the  fact  tha t  the  appl icant  fo r  in tervent ion  

has the  necessary  in teres t ,  there  is  no  reason why she 

should  no t  be jo ined in  the mat ter .   Indeed,  i f  her  vers ion is  

found to  be  correc t  in  due course ,  she should  have been 

jo ined f rom the outse t .    

In  these c i rcumstances,  I  make the  fo l lowing order :  

The appl icant  in  the  appl ica t ion  to  in te rvene,  Ms 

Mmanoko Jeannete  Makgamatha ,  is  g ran ted leave to  

in tervene in  the  main  appl ica t ion  under  case number  10 

2023/028546.  

The costs  are  costs to  be  in  the  cause.  
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