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Introduction  

 

[1 ]  In  th is  mat ter ,  Fatmols Lodges Propr ie tary L imi ted  

( “ the Appl icant ” )  seeks cer ta in in te rd icto ry re l ie f  against  

one Jean Botha,  adul t  female ( “ the  Fi rst  Respondent ” ) .   The 

nature of  that  in terd ictory re l ie f  wi l l  be deal t  wi th  more  

c lear ly  at  the appropr ia te stage in  th is  judgment .   The 

Regist rar  of  Deeds is  the Second Respondent  and the  

Standard Bank o f  South Af r ica is  the Thi rd Respondent .   

Nei ther  the Second nor  the Thi rd Respondents opposed the  

re l ie f  sought  by the Appl icant  in  the present  appl icat ion.  

   

[2 ]  I t  was a lways the  in tent ion of  th is  Court  to  del iver  a 

wr i t ten judgment  in  th is  mat ter .   In  l ight  of ,  in te r  a l ia ,  the 

onerous work load under which th is  Court  has been p laced,  

th is  has s imply not  been possib le wi thout  incurr ing fur ther  

delays in  the handing down thereof .  In  the premises,  th is  

judgment  is  being del ivered ex tempore .  Once t ranscr ibed,  

i t  wi l l  be “converted” ,  or  more correct ly  “ t ransformed” ,  in to a  

wr i t ten judgment  and provided to the par t ies.   In  th is  

manner,  ne i ther  the qual i t y  of  the judgment  nor  the  t ime in  

which the judgment  is  del ivered,  wi l l  be compromised.   This  

Court  is  indebted to the t ranscr ip t ion serv ices of  th is  

Div is ion who general l y  provide t ranscr ip ts of  judgments 
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emanat ing f rom th is  Court  wi th in  a short  per iod of  t ime 

fo l lowing the del ivery thereof  on an ex tempore  basis.  

  

The rel ie f  sought  by the Appl icant  

 

[3 ]  As wi l l  become c lear  la te r  in  th is  judgment  the nature  

of  the in terd ictory re l ie f  sought  by the Appl icant  and the 

basis therefor  is  far  f rom st ra ight fo rward.    In  the premises,  

i t  is  worthwhi le ,  a t  the outset ,  to  avoid any confusion  

whatsoever,  to  se t  out  here in, verbat im ,  the re l ie f  sought  by 

the Appl icant  in  i t s  Not ice of  Mot ion which reads as fo l lows :  

 

[1 ]  The purposes of  th is  Appl icat ion  is  to  put  an  

in terd ict  o r  caveat  on the immovable property  

at  Er f  Por t ion one of  Er f  1230 West dene 

Township.     

[2 ]  Rest ra in the  f i rs t  Respondent  f rom 

encumber ing the property at  Er f  Por t ion one of  

Er f  1230 Westdene Township w i th mortgage 

bonds and loans pending f ina l i sat ion of  the  

outcome of  cour t  act ion under case number  

2023/010330.    

[3 ]  Rest ra in the f i rs t  Respondent  f rom put t ing the  

property at  Er f  o f  Er f  1230 Westdene Township  

on sale,  and sel l ing the property a t  Er f  Por t ion  



4 
 

one of  Er f  1230 Westdene Township pending 

f ina l i sat ion of  the  High Court  act ion under case 

number 2023/010330.    

[4 ]  Order ing that  should the f i rs t  Respondent  

oppose the re l ie f  sought  here in  that  he/she 

pays the costs o f  th is  Appl icat ion  at  a t torney 

and c l ient  scale.   

[5 ]  That  the Appl icant  is  grant  such other  o r  

a l ternat ive re l ie f  as the Court  may deem f i t  in  

the c i rcumstances.  

 

[4 ]  The abovement ioned  re l ie f  was thereaf ter  ref ined by 

the handing in  of  a  Draf t  Order encapsulat ing  paragraphs 2,  

3  and 4  of  the Not ice of  Mot ion ,  as set  out  above.   On 

behal f  o f  the F i rst  Respondent ,  an order  was sought  

d ismissing the appl icat ion and order ing the Appl icant  to  pay 

the costs thereof  on a puni t i ve scale.  

   

The facts  

 

[5 ]  The facts which are e i ther  common cause between 

the par t ies or  which cannot  be ser iously d isputed by  e i ther  

par ty are the fo l lowing :  

 

5 .1  on 9 December 2020 the Appl icant  and the Fi rst  
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Respondent  entered in to a wr i t ten agreement  o f  

Purchase and Sale ( “ the agreement ” )  in  respect  of  an 

immovable property s i tuated at  Port ion One of  Er f  

1230 Westdene Township ( “ the property ” ) ;  

 

5 .2  dur ing or  about  January 2023 and pursuant  to  

the enter ing in to  of  the agreement  as aforesaid a 

non- refundable deposi t  was paid by  the Appl icant  to  

the Fi rst  Respondent  and a fu r ther  payment  o f  

R700 000.00 was paid in  January 2023.   However,  the  

balance of  the purchase pr ice was not  paid t imeously 

in  terms of  the agreement ;  

  

5 .3  on 25 January 2023 a le t te r  was addressed by 

the Fi rst  Respondent  to  the Appl icant  in forming the 

Appl icant  that  i t  was to remedy i t s  b reach wi th in 10 

days in  te rms of  c lause 13 of  the agreement  ( that  i s  

by no la ter  than 7  February 2023);  

  

5 .4  on 9 February  2023 a fur ther  le t ter  was 

addressed,  by the Fi rst  Respondent  to  the Appl icant ,  

where in the Appl icant  was g iven a  fur ther  extension,  

being to the 13 t h  o f  February 2023,  to  pay the balance 

of  the purchase pr ice,  fa i l ing  which the  Fi rst  

Respondent  would cancel  the agreement ;  
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5 .5  on the 30 t h  o f  March 2023,  a f ina l  le t te r  was 

addressed to the Appl icant ’s  at torneys of  record 

cancel l ing the agreement  in  terms of  subclause 13.2  

of  the agreement ;  

  

5 .6  the Fi rst  Respondent  is  the registered and 

lawfu l  owner of  the property;  

  

5 .7  the Fi rst  Respondent  has expressed a wish to 

take up residence in  Aust ra l ia  and to  se l l  the  

property;  

  

5 .8   on or  about  the 7 t h  o f  February 2023 the  

Appl icant  issued a Combined Summons in  th is  Court  

under case number 2023/010330 which was served 

upon the Fi rst  Respondent  on the 9 t h  o f  February 

2023;  and  

  

5 .9  in  terms of  the a foresaid Combined Summons 

( “ the act ion ” )  the  Appl icant  is  c la iming payment  f rom 

the Fi rst  Respondent  in  the sum of  R806  270.65,  

together  wi th in te rest  thereon and costs,  based on a 

cause of  act ion of  unjust  enr ichment .  
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The Appl icant’s case  

 

[6 ]  In  broad summary,  the case fo r  the  Appl icant  may ( to  

the very best  of  th is  Court ’s  abi l i ty)  be descr ibed,  in  the  

most  sympathet ic  l ight  as possib le  and in  an at tempt  to  t ry  

and d ispose of  a considerable amount  of  confusion and 

legal  “c lu t ter ” ,  as being the Appl icant  seeking an in ter im 

in terd ict ,  pending the f ina l i sat ion of  the act ion,  based on 

the premise that  i t  wi l l  suf fe r  i r reparable harm i f  the Fi rst  

Respondent  does in  fact  se l l  the property and/or  take up 

residence in  Aust ra l ia .    In  other  words,  the Appl icant  seeks 

an in ter im ant i -d iss ipat ion in terd ict .  

   

The f i rs t  respondent’s case  

 

[7 ]  In  the f i rs t  instance the Fi rst  Respondent  ra ised two 

(2)  points in  l imine,  namely that  the agreement  conta ined 

both an arb i t ra t ion and a non -var ia t ion c lause.   The Fi rst  

Respondent  a lso  submit ted that ,  insofar  as the Appl icant  

purpor ts to  re ly  on sect ion 29A of  the Al ienat ion  of  Land Act  

68 of  1981  ( “ the  Act ” )  th is  sect ion does not  apply  in  the  

present  mat ter .  
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[8 ]  I t  was fu r ther  submit ted on behal f  o f  the Fi rst  

Respondent  that  in  terms of  Sect ion 25 the Const i tu t ion the  

Fi rst  Respondent  should not  be depr ived of  her  r igh t  to  her  

property in  th is  mat ter .    F inal l y ,  i t  was pointed out ,  dur ing  

the course of  argument ,  that  not  only were there  mater ia l  

cont radict ions in  the Appl icant ’s  own af f idavi ts  bu t  i t  was 

submit ted that  the Appl icant  had fa i led to sat is fy  the  

requi rements for  th is  Court  to  grant  any type of  an in terd ict .  

  

The meri ts  

 

[9 ]  Wi th regard to the f i rs t  po int  in  l imine  taken by the 

Fi rst  Respondent ,  i t  is  t r i te  that  a court  has a d iscret ion,  to  

be exerc ised jud ic ia l l y ,  whether  to  enforce the arb i t ra t ion  

c lause or  a l low the l i t igat ion to proceed before i t .   In  l ight  

of ,  in te r  a l ia ,  the nature of  the re l ie f  sought ;  the stage 

which th is  appl icat ion has a l ready reached (w i th the  

enormous amount  of  costs which must  have been generated 

thereby)  and the  f ina l  decis ion ar r ived at  by th is  Court  in  

respect  of  the present  mat ter ,  th is  Court  decl ines to  

exerc ise i ts  d iscret ion in  favour o f  the Appl icant .   I t  must  

fo l low that  th is  po int  in  l imine i s  d ismissed.  

   

[10]  Prima fac ie  the second point  in  l imine  ra ised by the  

Fi rst  Respondent ,  namely  that  in  l ight  of  the fact  that  the 



 9  

 

agreement  conta ins a standard non -var ia t ion c lause the  

ent i re  appl icat ion ,  based as i t  is  upon an ora l  var ia t ion of  a  

wr i t ten agreement ,  must  fa i l ,  is  a  good one and should be 

upheld.   Nonethe less,  in  o rder  not  to  burden th is  judgment  

unnecessar i l y  and in  l ight  (once again)  of  the decis ion  

u l t imate ly reached by th is  Court ,  th is  Court  decl ines to deal  

herewi th but  e lects rather  to  deal  wi th  the crux  of  th is  

mat ter ,  as set  out  la ter  in  th is  judgment .  

    

[11]  A l igned hereto,  in  order  to  c i rcumvent  the fact  that  

the ora l  agreement  re l ied upon by the Appl icant  (both in  th is  

appl icat ion and in  the act ion)  i t  was necessary  for  the 

Appl icant  to  re ly  upon,  in te r  a l ia ,  subsect ions 28(1) ;  2(1) ;  

24(1)(c)  and sect ion  10 of  the Act .   As deal t  wi th  ear l ier  in  

th is  judgment 1 i t  is  submit ted by the Fi rst  Respondent  that  

in  l ight  of  the fact  that  the Appl icant  is  a  ju r is t i c  person and 

the purchase pr ice exceeds that  which is  p rovided for  in  

subsect ion 29A(5) (a)  of  the Act  that  the provis ions  of  

subsect ion 28(1)  of  the Act  are  not  appl icable  to  the 

agreement  in  the  present  mat ter .   In  the premises,  pr ima 

fac ie ,  the Appl icant  cannot  re ly  thereon and has no cause of  

act ion e i ther  in  the act ion  or  in  respect  of  the in terd ictory  

re l ie f  sought  a r is ing theref rom.   However,  once again,  

s imply for  pract ica l  purposes,  th is  Court  decl ines to deal  

 
1 Paragraph [7] ibid 
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therewi th,  thereby not  burdening th is  judgment  and ,  rather ,  

e lect ing to deal  wi th  what  th is  Court  perceives to  be the  

real  c rux of  th is  mat ter .  

   

[12]  The real  c rux of  th is  mat ter  is  the nature of  the re l ie f  

sought  by the Appl icant  and whether  or  not  the Appl icant  

has sat is f ied,  both in  fact  and in  law,  the requi rements and 

onus incumbent  upon her  to  enable th is  Court ,  in  i ts  

d iscret ion,  to  grant  that  re l ie f .   In  th is  regard the Appl icant  

seeks an in terd ict  pending the f ina l i sat ion of  the  act ion  

inst i tu ted by the Appl icant  against  the Fi rst  Respondent .  

   

[13]  As set  out  at  the commencement  o f  th is  judgment  the 

nature of  the re l ie f  sought  by the Appl icant  is  confusing.   

From a reading o f  the Appl icant ’s  Not ice of  Mot ion i t  is  the  

opin ion of  th is  Court  that  the nature of  the re l ie f  sought  can 

only be const rued to be that  of  an in ter im in terd ict .   

However,  on behal f  o f  the Fi rst  Respondent ,  i t  was 

submit ted that  the re l ie f  sought  in  that  Not ice of  Mot ion was 

f ina l .   As correc t ly  pointed out  by Counsel  fo r  the Fi rst  

Respondent  the  re l ie f  sought  by the Appl icant  in  her  

Founding Af f idavi t  deals wi th an in ter im in terd ict  bu t  in  her  

Reply ing Af f idavi t  she c lear ly  s tates that  she “ …. meets a l l  

the requi rements for  the f ina l  in terd ict  to  be granted by th is  

Honourable Court ” .  
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[14]  Both in  h is  Heads of  Argument  and dur ing h is 

argument  before th is  Court  the legal  representat ive for  the  

Appl icant  confused the requi rement s for  an in ter im and f ina l  

in terd ict .   Fur ther ,  i t  was unclear  theref rom as to which ,  o r  

upon what  basis ,  the Appl icant  sought  to  convince th i s  

Court  to  exerc ise  i ts  d iscret ion ( in  the case of  an in ter im 

in terd ict ) .   In  l ight  thereof  ( together  wi th the  ear l ie r  

observat ions of  th is  Court  per ta in ing to the re l ie f  sought  in  

the Not ice of  Mot ion)  and the genera l  t rend of  th is  judgment  

to  adopt  the most  benevolent  at t i tude possib le  towards the  

Appl icant ,  th is  Court  wi l l  approach the mat ter  on the basis  

that  the Appl icant  only had to prove the requi rements fo r  an 

in ter im in terd ict .   In  the premises,  the threshold fo r  

obta in ing re l ie f  w as somewhat  lower.  

   

The law 

 

[15]  A l though t r i te ,  i t  is  worth  repeat ing that  the 

requi rements for  an in ter im in terd ict  and thus which the  

Appl icant  has to sat is fy ,  on the appl icat ion  papers  before  

th is  Court ,  are the fo l lowing 2:   

 

15.1  a pr ima fac ie r igh t ,  even though i t  may be open 

 
2 Webster v Mitchell 1948 (1) SA 1186 (W)  
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to  some doubt ;  

  

15.2  a wel l -g rounded apprehension o f  i r reparable  

harm,  i f  the in ter im re l ie f  is  no t  granted and the  

u l t imate re l ie f  is  eventual ly  granted;  

 

15.3  the balance of  convenience for  the  grant ing of  

the in ter im re l ie f  has to favour the appl icant  ( th is  is 

of ten equated wi th  the quest ion of  pre judice) ;  and  

  

15.4  no other  sat is factory remedy is  ava i lab le to  the  

Appl icant .  

  

[16]  I t  is  fur ther  t r i te  that  the Appl icant  needs to sat is fy  a l l  

four  (4)  requi rements.   Fai lu re to  sat is fy  one requ i rement  

wi l l  resul t  in  the court  fa i l ing to grant  the re l ie f  sought .  

  

[17]  I t  is  a lso t r i te  (but  re levant  in  th is  mat ter )  that  in  

mot ion proceedings an appl icant  must  make out  h is  or  her  

case in  the Founding Af f idavi t  and i t  is  not  permi t ted to do  

so  in  reply.  This judgment  wi l l  not  be  burdened by reference 

to the count less judgments in  respect  thereof .  

  

[18]  As set  out  in  Plascon Evans Paints Ltd v Van 
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Riebeeck Paints (Pty)  Ltd 3 in  appl icat ion proceedings where  

there is  a genu ine or  a bona f ide dispute of  fact  an  

appl icant  can on ly be granted re l ie f  w hen the facts ,  as  

averred by the appl icant  and admit ted by a respondent ,  

just i f y  such an order .  

   

[19]  The real  crux of  th is  mat ter  is  the real  purpose of  the  

appl icat ion.   In  other  ( fa r  more s imple )  words,  why was the  

appl icat ion brought  in  the f i rs t  instance and what  are the  

correct  pr inc ip les of  law appl icable thereto?  

  

[20]  The answer to  the aforegoing is  s imply that  the 

Appl icant  seeks an in ter im in terd ict  preserv ing an asset  of  

the Fi rst  Respondent ,  namely the property,  pend ing the  

f ina l i sat ion of  the  act ion.    In  other  words,  the nature of  the  

in terd ict  sought  by the Appl icant  is  what  has become known 

as an “ant i -d iss ipat ion ”  in terd ict .   Regret tably,  ne i ther  of  the  

legal  representat ives addressed th is  Court  thereon,  nor  was 

there any reference to any re levant  author i t ies inc luded in  

respect  thereof  in  the i r  Heads of  Argument .  

   

[21]  In  the fa i r l y  recent  mat ter  of  VBP v KMP and Another 4 

the High Court  o f  the Eastern Cape Local  Div is ion (Bhisho),  

on the 30 t h  o f  August  2022,  del i vered an ext remely  usefu l  

 
3 1984 ( 3 )  SA  623  ( AD)  
4 ( 247 / 2019)  [ 2022 ]  ZAEC BH C  
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judgment  in  respect  of  the law per ta in ing to ant i -d iss ipat ion  

in terd icts.  

   

[22]  At  paragraph [22 ]  of  VBP  the learned Act ing Judge 

notes that  the requi rements that  must  be sat is f ied  to obta in  

an ant i -d iss ipat ion in terd ict  are the same for  any other  

in ter im in terd ict ,  provided that  i t  has been held that  the  

in terd ict  is  sui  gener is 5.   

 

[23]  Later  in  the same judgment  i t  was held that 6:  

  

“The nature and e f fect  o f  the ant i -d iss ipat ion in terd ict  

is  to  establ ish or  show a cer ta in state of  mind of  the  

respondent ,  regard ing h is assets.   The crucia l  

considerat ion is  that  the debtor  i s  in  some way 

get t ing r id  of  funds or  is  l i ke ly  to  do  so,  wi th  the 

in tent ion of  defeat ing the c la ims of  credi t ors .   

Accord ingly,  the ant i -d iss ipat ion in terd ict  is  avai lab le  

to  pet i t ioners who seek to prevent  the respondents 

f rom conceal ing thei r  assets.   The pet i t ioners do not  

c la im any propr ie tary or  quasi -p ropr ie tary  r ight  in  

those assets.   This is  not  a usual  case where the 

purpose is  to  preserve an asset  which is  an issue 

 
5 Knox  D ’Arc y  L im i t ed  and  O t hers  v  J am ieson  and  O t hers  1995  (2 )  SA     

579  ( W)  a t  600B/ C  
 
6 At Paragraph [24] 
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between the par t ies.   Here,  the pet i t ioners lay no 

c la im to the assets in  quest ion. ”  

   

The pr inc ip les as enunciated in  th is  paragraph apply  equal ly  

to  the present  mat ter .  

  

[24]  In  Bassan i  Min ing (Pty)  Ltd v Sebosat  (Pty)  Ltd and 

Others 7 the Supreme Court  o f  Appeal  ( “ SCA ” )  reaf f i rmed the  

approach in  Knox D’Arcy Ltd and Other s v Jamieson and 

Others that  the  remedy provided by  an ant i -d iss ipat ion  

in terd ict  is  avai lab le where an app l icant  has shown on the  

establ ished basis  for  an  in ter im in terd ict  (a)  a  c la im against  

the respondent ;  and (b)  that  the respondent  is  conceal ing or  

d iss ipat ing assets  wi th the in tent  of  f rust rat ing the c la im 8.   

 

[25]  Final ly ,  in  th is  Court ,  in  the mat ter  of  RSA v RD 9,  

Adams J provided a synopsis of  the  locus c lassicus  

judgment  on ant i -d iss ipat ion in terd icts,  namely Knox D’Arcy,  

when the learned judge stated ,  a t  paragraphs [10]  and [11] :  

 

“ [10]  The app l ican t ’s  case is  based on  an ant i -d iss ipat ion 

in terd ic t ,  which wou ld requ ire  her  to  show that  the f i r s t  

respondent  is  l i ke ly  to  sp i r i t  away the  proceeds f rom h is  sa le  

 
7 ( 835 / 2020)  [ 2021 ]  ZASC A 126 ( 29  Sept em ber  2021)  
8 VB P( s upra)  a t  parag raph  [ 37 ]   
9 U nrepor t ed  judgm en t ,  cas e  num ber  2980 /2007,  de l iv e r ed  on  22  
M arc h  2022  
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of  h is  proper ty .    In  Knox D’Arcy Ltd and Others  v  Jamieson 

and Others ,  Grosskopf  JA d iscussed the nature and ef fec t  o f  

the so-ca l led ant i -diss ipat ion  in terd ict  and found that  what  

i s  requ ired is  for  the app l icant  to  show a cer ta in  s ta te  of  

m ind of  the respondent ,  ie  that  the debtor  is  get t ing r id  o f  

funds or  is  l i ke ly  to  do so,  w i th  the in tens ion of  defeat ing  the 

c la ims of  c red i tors .   Grosskopf  JA goes on to  say that  th is  

in terd ic t  is  sought -  

“By the pet i t ioners  … to prevent  the respondents  f rom 

concea l ing the i r  assets .  The pet i t ioners  do not  c la im  any  

propr ie tary  or  quas i -propr ie tary  r ight  in  these assets  … I t  is  

not  the usua l  case  where i t s  purpose  is  to preserve an asset  

wh ich is  in  issue between the par t ies .   Here ,  the  pet i t ioners  

lay  no c la im to  the assets  in  quest ion. ”    

[11]  Grosskopf  JA then turns to  the e f fec t  o f  the  

in terd ic t  and f inds that  i t  is  to  “prevent  the respondent  f rom 

f ree ly  dea l ing w i th  h is  own proper ty  to  wh ich the app l icants  

lay  no c la im” .  

   

Conclusion  

 

[26]  The Appl icant ’s  ent i re  case is  based upon an a l leged 

ora l  agreement  in  te rms of  which a  to ta l  sum of  R8 06 

270.65 was paid by  the Appl icant  to  the F i rst  Respondent  

and by which amount  the  Fi rst  Respondent  has been 

unjust ly  enr iched.   In  i ts  Founding Af f idavi t  the Appl icant  

provides absolute ly  no deta i l s  in  respect  thereof  and 



 

 

provides no basis therefor .   Any ora l  agreement  between 

the par t ies is  c lear ly  denied by the Fi rst  Respondent .   In  i ts  

Reply ing Af f idavi t  the Appl icant  a t tempts to  make out  i ts  

case fo r  the f i rs t  t ime per ta in ing to the a l leged ora l  

agreement  by provid ing a descr ip t ion of  the date when the  

a l leged ora l  agreement  took p lace;  the ident i t y  of  the 

par t ies who were  a l legedly present ;  the p lace where the  

agreement  a l legedly took p lace and by put t ing up as an 

annexure thereto a conf i rmatory af f idavi t  by an employee of  

the Appl icant .  

   

[27]  Not  only i s  i t  incumbent  fo r  an appl icant  to  make out  

i ts  case in  i ts  founding papers and not  in  reply 10 but  i t  is  the 

opin ion of  th is  Court  that  in  th is  mat ter  the Appl icant ,  even 

in  reply,  has not  gone far  enough.   No deta i ls  whatsoever 

are set  out  per ta in ing to,  in te r  a l ia ,  the mater ia l  te rms of  the 

a l leged ora l  agreement .  

   

[28]  For  the reasons set  out  above the appl icat ion wou ld 

have to be d ismissed.   I t  is  c lear  theref rom that  the  

Appl icant  has not  made out  even a  pr ima fac ie  case against  

the Fi rst  Respondent .  
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[29]  Even i f  incorrect  in  th is  regard ( that  is  the  

appl icabi l i ty  of  the pr inc ip le that  the Appl icant  should not  be  

permi t ted to make out  a case in  reply ) ,  i t  is  c lear  that  there  

is  a genuine or  bona f ide  d ispute of  fact ,  on the appl icat ion  

papers before th is  Court ,  in  respect  of  the same al leged 

ora l  agreement .   This being the case the Plascon-Evans 

test  must  apply and there is  no  reason why th is  Court  

should not  accept  the vers ion of  the Fi rst  Respondent  that  

no such ora l  agreement  was ever  entered in to.  In  the 

premises,  once again,  the appl icat ion must  fa i l .  

   

[30]  In  addi t ion  to the  aforegoing,  as cor rect ly  pointed out  

by  Counsel  fo r  the F i rst  Respondent ,  there are mater ia l  

cont radict ions in  the Appl icant ’s  Founding A f f idavi t .    

Paragraph 19 of  the Founding Af f idavi t  cont radicts  the 

contents of  paragraph 20 thereof .   The Appl icant  a l leges in  

paragraph 19 that  “ the f i rs t  payment  was R700  000.00”  yet ,  

in  paragraph 20,  i t  is  a l leged that  “ appl icant  ear l ier  paid an 

amount  of  R106  270.65” .   Also,  the “proof  of  payment ”  that  

the Appl icant  at tached as Annexure E to i t s  Founding 

Af f idavi t  is  dated 10 December 2020 which is  p r io r  to  the 

date of  28 October 2022 which the Appl icant  refers to  in  

paragraph 19.   In  the premises ,  the Appl icant  could not  

have paid the amount  of  R700  000.00 “ f i rs t ” .   I t  was 

therefore submit ted on behal f  o f  the F i rst  Respondent  that  



 

 

the Appl icant  is  not  being t ruthfu l  as  the Appl icant  changes 

i ts  vers ion in  these paragraphs regard ing  which payment  

was a l legedly made f i rs t .  

   

[31]  What  i s  o f  paramount  importance in  th is  mat ter  is  that  

being an ant i -d iss ipat ion in terd ic t ,  a  sui  gener is  in ter im 

in terd ict ,  the App l icant  has p laced no evidence whatsoever  

before th is  Court  that  the F i rst  Respondent  i s  get t ing r id  of  

funds or  i s  l ike ly  to  do so wi th the in ten t ion of  defeat ing the  

c la ims of  credi to rs.   The Appl icant ’s  founding papers are  

devoid of  any such in format ion whatsoever.   In  fact ,  the 

extent  of  the a l legat ions are  s imply that  the Fi rst  

Respondent  wishes to se l l  the property and re locate to  

Aust ra l ia .   I t  is  a l leged that  the Appl icant  wi l l  have no way 

to recover i ts  money f rom the Fi rst  Respondent .   These 

broad a l legat ions fa l l  wel l  shor t  as to  what  i s  requi red to 

sat is fy  the requi rement  of  an ant i -d iss ipat ion  in terd ict  and 

those of  an in ter im in terd ict  in  our  law .  Once again,  the  

appl icat ion must  be d ismissed.  

 

[32]  In  conclusion,  the  Appl icant  has a lso fa i led to sat is fy  

any  o f  the requi rements for  an in ter im in terd ict .   Of  course,  

the fa i lure to  sat is fy  even one would have been suf f ic ient  

for  th is  Court  to  refuse to grant  the  re l ie f  sought .  

   



 

 

[33]  I t  should be c lear  f rom that  s tated above that  the 

Appl icant  has fa i led to prove a pr ima fac ie  r ight  which  

would enable th is  Court ,  in  i ts  d iscret ion,  to  grant  the re l ie f  

sought .   A l l ied thereto,  the App l icant  has provided no 

deta i ls  whatsoever as to  why i t  would suf fer  i r reparable 

harm i f  the in ter im re l ie f  was not  granted.   Clear ly  the  

balance of  convenience favours not  g rant ing the  in ter im 

in terd ict .   As to an a l te rnat ive remedy the Appl icant  may 

avai l  i tse l f  o f  the provis ions of  Rule 47 in  respect  of  

secur i t y  for  costs.   Of  course,  shou ld c i rcumstances change 

and facts present  themselves whereby the F i rst  Respondent  

is  c lear ly  concea l ing assets then access to the courts is  

a lways avai lab le to  the Appl icant .  

 

Costs  

 

[34]  I t  is  t r i te  that  costs fa l l  wi th in the  genera l  d iscret ion 

of  the court .   Moreover ,  i t  is  a lso t r i te  that  costs genera l l y  

fo l low the resul t  un less unusual  c i rcumstances  exist .  No 

such c i rcumstances have been brought  to  the at tent ion of  

th is  Court .  

    

[35]  In  th is  mat ter ,  i t  i s  c lear  that  the appl icat ion must  be 

d ismissed and that  the Appl icant  should be ordered to pay 

the costs.   The only real  quest ion for  th is  Court  to  decide is  



 

 

the scale of  those costs.  

   

[36]  Perta in ing thereto,  the Fi rst  Respondent  has asked 

th is  Court  to  make an order  that  the Appl icant  pay the costs 

of  th is  appl icat ion on the scale o f  a t torney and c l ient .   I t  

must  be noted,  in  the f i rs t  instance,  that  the Appl icant ,  in  i ts 

Not ice of  Mot ion (paragraph 4 thereof )  sought  an order  that  

the Fi rst  Respondent  pay the costs of  the appl icat ion  on the  

scale of  a t torney and c l ient .   Hence,  f rom the very  outset ,  

the Appl icant  had e lected to “ ra ise the stakes”  in  the  

l i t igat ion (despi te  the hopeless nature of  i ts  case,  deal t  wi th  

hereunder) .  

  

[37]  Perhaps more re levant ,  when opposing the re l ie f  

sought  by the Appl icant  the Fi rst  Respondent ,  in  her  p rayer  

to  her  Answer ing Af f idavi t ,  seeks an order  that  the  

appl icat ion be d ismissed wi th costs on the at torney and 

c l ient  scale.   In  the premises,  wi th  the f i l ing  of  the  

Respondent ’s  Answer ing  Af f idavi t  (dur ing or  about  

March/Apr i l  2023) the Appl icant  (or  more  per t inent ly  the 

Appl icant ’s  at torneys)  were wel l  aware not  only of  the Fi rst  

Respondent ’s  g rounds of  opposi t ion to the re l ie f  sought  by 

the Appl icant  but  a lso  of  the fact  that  a puni t ive costs order  

would be sought  against  the Appl icant .  

   



 

 

[38]  Undeterred,  the  Appl icant  proceeded to f i le  i ts  

Reply ing Af f idavi t  and set  the mat ter  down for  hear ing on 

the Opposed Mot ion Court  Rol l .  A l l  o f  th is  resul t ing in  both  

par t ies incur r ing great  legal  costs.  

   

[39]  I t  is  c lear  f rom the contents of  th is  judgment  that  th is  

appl icat ion was a “non-star te r”  and had absolute ly  no  

prospects of  success.   Even adopt ing the most  benevolent  

at t i tude towards the appl icat ion  papers before i t  and in  

respect  of  the case presented on behal f  o f  the Appl icant ,  

th is  Court  could not  f ind for  the Appl icant  on a s ingle point .  

On the other  hand,  the Fi rst  Respondent  (other  than the 

point  in  l imine  ra ised in  respect  o f  the arb i t ra t ion c lause)  

was just i f ied in  re ly ing upon every point  o f  law and fact  she 

ra ised in  opposi t ion to the re l ie f  sought .   In  addi t ion,  

thereto,  th is  app l icat ion has only  added to the onerous 

work load of  th is  Court  and taken up the valuable resources 

thereof .  

   

[40]  In  the premises (and whi ls t  th is  Court  is  acute ly  

aware of  the Appl icant ’s  const i tu t ional  r ight  to  access to the  

courts )  i t  would not  be correct  i f  th is  Court ,  tak ing a l l  o f  the 

above factors in to account ,  par t icu la r ly  the fact  that  the  

Fi rst  Respondent  should not  be out  of  pocket ,  d id  not ,  in  the 

exerc ise of  i ts  d iscret ion,  order  the Appl icant  to  pay the  



 

 

costs of  th is  appl icat ion on the scale of  a t to rney and c l ient .  

   

 

Order  

 

[41]  This Court  makes the fo l lowing order :  

 

 1 .  The appl icat ion is  d ismissed .  

 

 2 .  The Appl icant  is  to  pay the costs of    

  th is  appl icat ion on the scale of  a t torney  

  and c l ient .  
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