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Introduction  

 

[1 ]  In th is mat ter  the Minister  of  Just ice  and Correct ional  

Services ( “ the Appl icant ” )  seeks the resciss ion of  an order  of  th is  

Court  granted on the 25 t h  o f  Apr i l  2022 ( “ the order”)  in  favour of  

https://www.saflii.org/content/terms.html


one T[ . . . ]  M[ . . . ] ,  an adul t  male ( “ the Respondent”) .   The order  was 

granted by defaul t  and pursuant  to the defence of  the Appl icant  

having been st ruck out  by th is Court .  

   

[2 ]  The Appl icant  or ig inal ly  sought  the resciss ion of  the order  in 

terms of  the common law,  al ternat ively ,  the provis ions of  subru le 

42(1)(a) .   At  the hear ing of  th is appl icat ion,  Counsel  for  the 

Appl icant  speci f ica l ly  abandoned any re l iance whatsoever on 

subrule 42(1)(a) .   In the act ion inst i tu ted by the Respondent  

against  the Appl icant  the Respondent  c la imed damages in the 

tota l  sum of  R1  000 000.00 based on general  damages for,  in ter  

a l ia ,  pain,  suffer ing,  and emot ional  st ress as a resul t  of  two (2)  

rapes suffered whi ls t  in  custody and in the protect ive care of  the 

Appl icant  dur ing March 2016 and January 2017 at  Johannesburg 

Correct ional  Centre,  Medium B.   I t  was a l leged in the 

Respondent ’s Part icu lars of  Cla im in the act ion that ,  as a d i rect  

resul t  of  the aforesaid rapes,  the Respondent  had contracted the 

HIV v i rus.   Ar is ing theref rom, th is Court  (Mal indi  J)  awarded the 

Respondent  general  damages,  by defaul t ,  in the sum of  

R750 000.00.  

   

[3 ]  I t  was a lways the intent ion of  th is Court  to del iver  a wr i t ten 

judgment  in th is mat ter.   In  l ight  of ,  in ter  a l ia ,  the onerous 

workload under which th is  Court  has been placed,  th is has s imply 

not  been possib le wi thout  incurr ing fur ther  delays in the handing 

down thereof .   In  the premises,  th is judgment  is  being del ivered 

ex tempore .   Once t ranscr ibed,  i t  wi l l  be “converted” ,  or  more 

correct ly  “ t ransformed”,  in to a wr i t ten judgment  and provided to  

the par t ies.   In th is manner,  nei ther  the qual i ty  of  the judgment  

nor  the t ime in which the judgment  is  del ivered wi l l  be 

compromised.   Th is Court  is  indebted to the t ranscr ipt ion serv ices 

of  th is Div is ion who general ly  provide t ranscr ip ts of  judgments  

emanat ing f rom th is Court  wi th in a short  per iod of  t ime fo l lowing 

the del ivery thereof  on an ex- tempore  basis.  



   

The law 

 

[4 ]  I t  is  t r i te that  a judgment  cannot  be a l lowed to stand where 

same has been obta ined by f raud. 1  Moreover,  a judgment  should 

be set  aside where the facts presented to the Cour t  d iverged f rom 

the t ruth to such an extent  that  the Cour t  would have given a 

d i fferent  judgment  had i t  known the t rue state of  affa i rs. 2  

 

The facts  

  

[5 ]  On the appl icat ion papers before th is Cour t ,  i t  was common 

cause that :  

   

5 .1 whi ls t  incarcerated and under the care of  the Appl icant  

dur ing 2011 the Respondent  underwent  a test  for  HIV at  

Mangaung Correct ional  Services Heal th Centre and tested 

posi t ive;  

 

5.2 the Respondent ’s  posi t ive HIV status was conf i rmed by 

the fact  that  dur ing 2012 he received ant i ret rovi ra l  

t reatment  f rom the Respondent  whi ls t  incarcerated and in  

the Respondent ’s  care;  

  

5.3 in the premises,  the Respondent  could not  have 

contracted HIV f rom the a l leged rapes which took p lace 

dur ing 2016/2017 as set  out  ear l ier  in  th is judgment .   

  

[6 ]  These facts are common cause insofar  as the averments 

made in the Appl icant 's  Founding Aff idavi t  and the documents put  

up as annexures in support  thereof  are only deal t  wi th by a s ingle 

bald denia l  by the Respondent  in  h is Answer ing Aff idavi t .   In  the 

 
1  Schierhout v Union Government 1927 AD 94 at 98 
2  Makings v Makings 1958 (1) SA 338 (AD)  



premises,  there are no genuine or  bona f ide  d isputes of  fact  on 

these appl icat ion papers in respect  of  the aforegoing.   In fact ,  the 

Respondent  does not  deal  wi th these averments at  a l l  but ,  rather,  

concentrates a l l  o f  h is effor ts on the fact  that  the Appl icant ’s  

defence was st ruck out  as a resul t  of  the Appl icant ’s  fa i lure to 

make t imeous discovery.  

   

Conclusion 

 

[7 ]  From the aforegoing,  i t  is  abundant ly c lear  that  the order  of  

th is Court  cannot  stand and must  be rescinded.   When i t  was 

granted (by defaul t )  the t rue facts were c lear ly not  p laced before 

Mal indi  J.   The Respondent  must  have known that  he was HIV 

posi t ive pr ior  to the a l leged rapes upon which h is ent i re cause of  

act ion is  premised.   As such,  he has perpetrated a f raud and i t  

must  fo l low that  the appl icat ion should be granted,  wi th costs.  

 

Costs 

 

[8 ]  I t  is  t r i te that  costs fa l l  wi th in the general  d iscret ion of  th is 

Court .   In  l ight  of ,  in ter  a l ia ,  the nature of  the manner in which the 

order  was obta ined;  the pers istence of  the Respondent  in  

opposing the re l ie f  sought  despi te the opportun i ty of  s imply 

agreeing thereto and the fact  that  th is  Court  has been burdened 

therewi th ( to the detr iment  of  other  l i t igants)  i t  is  the opin ion of  

th is Court  that  i t  should,  in  exerc is ing that  d iscret ion,  order  the 

Respondent  to pay costs on a puni t ive scale  (as sought  by the 

Appl icant) .  

 

Order  

 

[9 ]   This Court  makes the fo l lowing order :  

 

1 .   The order  granted under  case number 2017/13227 on 25 Apr i l  



2022 by Mal indi  J is  hereby rescinded and set  aside.  

   

2 .  The Respondent  (T[ . . . ]  M[ . . . ] )  is  to pay the costs of  th is  

appl icat ion on the scale of  at torney and c l ient .    
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