IN THE HIGH COURT OF SOUTH AFRICA
(EASTERN CAPE — PORT ELIZABETH)
CASE NO.: 549/04

In the matter between:

DMM Applicant

And

NPM £' Respondent

(BORN N)

CRAIG TODD DE LANGE 2" Respondent
JUDGMENT

BESHE, J:

[1] The applicant, who is represented My Nkanuny was the defendant
in a divorce action between him and the respond@ntthe finalization
of the action, he was granted a decree of divoite imter alia an order
for the division of the joint estate. This decreaswssued in May 2001.
He now approaches this court for a declaratoryraittlt the valuation of
the assets of the joint estate be determined dsMay 2001 (date of
iIssuing of the order for a decree of divorce).

[2] The first respondent who is representedviyNaidu is opposing the
application. The second respondent who is the vecaind liquidator of



the joint estate of the parties gave notice thaviieabide by the court’s

ruling in the matter.

[3] It would appear that the only substantial assfethe joint estate is
immovable property: Erf. 2399 which is situatedataDwesi Township,
Port Elizabeth, which was valued at R120 000.0@taslay 2001. It is
common cause that the division of the estate hagaken place. The
parties point fingers at each other as to why aividias not taken place.

But the fact of the matter is that division has yetttaken place.

[4] The basis upon which applicant seeks the r@ghforementioned in
paragraph 1, as would appear from the notice ofampis that:

“As a marriage in community of property was disgavon the 4 May 2001, the

determination of the value of the assets of thatesthould be as at that datkle

seeks an order to the effect.

[5] Mr Nkanunuwho appears for the applicant argued that the gstate
ended on the date of the dissolution of the maereagd that the valuation
of the joint estate should be determined as atafatee dissolution of the

marriage.

[6] First respondent opposes the application orbtms that the grant of
the order sought by the applicant will render afamradvantage on him.
She contends that the parties are entitled to inherequal shares, all

benefits derived from the assets of the joint estat

[7] In Peacock NO v Peacock N.O 1956 (3) SA 136, where it transpired
that, after approximately 20 years, the deceasdddiiezd to mention the

rights that he had in respect of a farm that hewaoed with his first wife



when he lodged an inventory of the first joint &std his, after the death
of his first wife. Upon his death, having married community of
property for the second time, the executor of trs joint estate brought
an action against the executor of the second gstdte for ordersnter
alia, declaring part of the farm as the property offirst joint estate. As
Is the case with the present matter, the existeht¢ke right in question
was not denied only the extent or value thereof eecaestedHoexter JA

at page 141 had this to say:

“On that view it is clear that as between the dsedaand the first joint estate, the
dominium in the contractual rights remained vested in tbmtjestate and the

deceased remained under a continuing obligatioa agrviving spouse, to deliver
those rights to the first joint estate.”

Later at B-C the learned judge states:

“But the result of his failure to comply with thequirements of the Act is that the
dominiumin the contractual rights still remains vestedha joint estate and must be

liquidated and distributed by the executor of th@ae. As thelominiumhas remained

vested in the first joint estate, any interim irage in the valuef those rights must

necessarily be regarded as having accrued to thet foint estate.” (my

underlining)

[8] In my view Hoexter JA’'sremarks apply with equal force to the
present matter. | agree witiir Naidu that if the immovable property
were to be evaluated as at date of the dissoluifothe marriage for
purpose of the division of the joint estate, thdt give the applicant an
unfair advantage over the first respondent. Theriagg may have been
dissolved in 2001 but the joint estate and theeetbe parties’ rights in
the joint estate remain undivided to this date.eé 10 reason why
respondent’s rights in the joint estate, in paftcuthe immovable
property, should be limited to value of the propeas it was at time of

the dissolution of the marriage. | am not persuaithed the declaration



sought by the applicant will result in a fair amgugable division of the

joint estate.

[9] In the result the following order will issue:

The application is dismissed with costs.
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