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[1] I n its notice of mot ion the appl icant is seeking an order on the 

fo l lowing t e r m s : 

1.1 conf i rmat ion of the cancellat ion of the agreements ; 

1.2 tha t the sher i f f be author ised and directed to fo r thwi th at tach 

and take into his possession a 2006 Volkswagen Polo classic 1.6 

Trendl ine w i th chassis number AAVZZZ9NZ6U054376 wherever 

it may be found and to hand same over to the appl icant ; 
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1.3 leave be granted to approach the cour t on the same papers du ly 

supp lemented for the paymen t of the dif ference be tween the 

balance ou ts tand ing and the marke t value of the goods in the 

event of there being a balance outs tanding by the respondent to 

the appl icant ; 

1.4 d i rect ing the respondent to pay the costs of th is appl icat ion on 

the scale as between a t t o rney and c l ient ; — — 

1.5 postponing th is appl icat ion sine die in respect of the rel ief sought 

in prayers 1.3 and 1.4 above ; 

1.6 fu r the r and a l ternat ive relief. 

[2] The respondent is opposing the appl icat ion on the fo l lowing 

g rounds : 

2 .1 t ha t the respondent was not in defaul t of her payments ; and 

2.2 t ha t at the t ime the appl icant issued the sect ion 86(10) not ice, it 

was not ent i t led to te rm ina te the debt review since her deb t 

counsel lor had a l ready concluded tha t the respondent was over -

indebted and had referred the mat te r to a magis t ra te 's cour t , 

toge ther w i th a deb t res t ruc tur ing proposal , recommend ing t h a t 

the respondent be declared over - indeb ted . 

[3] The respondent also raised the fact t ha t the appl icant had not 

issued her wi th a sect ion 129(1) (a) not ice. 

[4] Fur the rmore , the respondent prays t ha t should I f ind t ha t t he 

app l icant was ent i t led to te rm ina te the debt rev iew, I should make an 

order renewing the debt review in t e r m s of sect ion 86(11) and set the 

condi t ions under which the magis t ra te 's cour t should deal w i th the 

ma t te r , in v iew of her over - indebtedness . 
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[5] On 22 November 2007 the appl icant and the respondent 

concluded an ins ta lment sale agreement (" the agreement " ) in t e rms of 

which the appl icant sold to the respondent a second hand 2006 

Volkswagen Polo classic 1.6 Trendl ine motor vehicle ("the motor 

vehic le) . The agreed purchase price was the amoun t of R119 995 .00 . 

[6] The agreement^\^rqy\6e6 J_[nter_aJia- f that ; -

6.1 the respondent would pay an init ial deposi t of R 30 000 .00 ; 

6.2 the balance to be payable in 58 month ly ins ta lments of R 2 

453 .19 each, w i th the f i rst ins ta lment due on 22 November 

2007 ; 

6.3 ownership of the vehicle to remain wi th the appl icant unt i l 

payment of the last ins ta lment ; 

6.4 in the event of the respondent defaul t ing in her payments or be 

in breach of the agreement , the appl icant would be ent i t led to 

cancel the agreement , obtain re turn of the vehic le, retain 

payments a l ready made and /o r recover damages. 

6.5 the respondent 's chosen domicilium address was 208 Vlas 

St reet , Doornpark , Pretoria. 

[7] I t is not in d ispute tha t : 

7 .1 the ag reemen t between the part ies is a credit ag reement in 

te rms of sect ion 1 of the Na t iona l Credi t Act 34 of 2005 ("the 

Ac t " ) ; 

7.2 the respondent is in defaul t of her payments in te rms of the 

ag reemen t ; 

7.3 the appl icant is ent i t led to cancel the agreement in the event of 

the respondent being in mater ia l breach of the agreement . 
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7.4 on 1 July 2010 the applicant applied to a debt counsellor for debt 

review in terms of section 86(1) of the Act. 

7.5 on 5 October 2009, 60 days after the applicant's application for 

debt review, the respondent issued a notice in terms of section 

86(10) terminat ing the debt review; 

7.6 the respondent has received the section 86(10) notice f rom the 

applicant. 

[8] On or about 9 February 2010 the applicant launched these 

proceedings on the basis that the respondent has repudiated the 

agreement in tha t she is in default of her repayment of the loan, 

a l ternat ively, tha t she has material ly breached the agreement by 

fail ing to make payments when due. I t was fur ther submit ted on 

behalf of the applicant tha t as of 4 January 2010 , the respondent was 

in default of payments in the amount of R9 841.76. 

[9] The respondent denies that she is in defaul t of her payments. I t 

was submi t ted on her behalf tha t the respondent has been making 

payments in te rms of a debt restructur ing plan devised by the debt 

counsellor and was, therefore, not in defaul t . As proof thereof, a 

schedule of a proposed plan for repayments was handed up in Court. 

What this schedule indicates is a list of payments to be made. 

However, there is no evidence as to whether any payments were made 

and if they have, how much had already been repaid. 

[10] The respondent, besides handing over a page t i t led "Proposal for 

rear rangement" , has not provided in format ion, besides allegations 

made f rom the bar tha t she has been paying in terms of the said 

proposal. No informat ion was provided as to how much has been paid 

and whether , whatever might have been paid removes the default of 
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the respondent. The respondent has not disputed the al legation made 

by the applicant tha t by 4 January 2010, the respondent was in 

arrears to the amount of R9 841.76. All I have before me is the 

uncontroverted evidence of the appl icant tha t the respondent is in 

default . For these reasons this ground raised by the respondent is 

dismissed. 

- [ t i l " The~s^~coTTd ^ behalf of the~~respondent is tha t 

since the respondent's debt review was already referred to the 

magistrate 's court for a section 86(7) (c) order, the applicant was not 

ent i t led to terminate the debt review. 

[12] The issue to be determined is whether the applicant was ent i t led 

to terminate the debt review in te rms of section 86(10) of the Act 

whi lst the respondent's mat ter In te rms of section 87 of the Act is sti l l 

pending before another Court. 

[13] Section 86(10) of the Act reads as fo l lows: 

" I f a consumer is in default under a credit agreement that is being 
reviewed in terms of this section. The credit provider in respect of that 
credit agreement may give notice to terminate the review in the 
prescribed manner to-

(a) the consumer; 
(b) the debt counsellor; and 
(c) the national Credit Regulator; 
at any time at least 60 days after the date on which the consumer 
applied for the debt review." 

[14] The Supreme Court of Appeal In Sally Ann Collett v FirstRand 

Bank Ltd, an unreported j udgmen t , case number 766 /2010 , on 27 May 

2 0 1 1 , agreed wi th the conclusion reached by the Court in FirstRand 
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Bank v Coiiett 2010(6) SA 351 (ECG) at 357 where the Court stated as 

fo l lows: 

" I am unable to f ind anyth ing in the s t ructure of s 86 , or of the 

Act in its en t i re ty , which is indicat ive of an intent ion on the part 

of the legis lature to l imi t the r ight of a credit prov ider under s 

86(10) to the process prior to the_ reference to the mag is t ra tes ' 

court . On the cont rary , for the reasons which fo l low, I consider 

tha t the credit provider 's r ights to give notice in te rms of s 

86(10) and to legi t imately te rmina te the debt review process 

cont inue unt i l the magis t ra tes ' court has made an order as 

envisaged in s 8 7 . " 

[15] The Supreme Court of Appeal in the Coiiett mat te r (supra) 

fu r ther held t h a t : 

" [14 ] The conclusion that the right of a credit provider to terminate 

the debt review under s 86(10) can be exercised even after a referral 

to the Magistrate's court, does not lead to the anomalous result 

contended for on behalf of the amicus curiae. While it is correct to say 

that s 87(1) requires that the magistrate's Court 'must conduct a 

hearing', it is not correct to argue that termination of a debt review 

terminates the hearing. Section 86(10) entitles a credit provider to 

terminate the debt review relating to a specific credit agreement ( ' [ i ] f 

a consumer is in default under a credit agreement that is being 

reviewed'), not the 'hearing'. The hearing continues and, if several 

credit agreements are being reviewed, continues in respect of the 

others. Although notice of termination of the debt review is not 

required to be given to the Magistrate's Court but only to the 

consumer, debt counsellor and the national credit regulator, the 

proceedings are governed by the Rules of the Magistrates' Courts 
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which makes adequate provision for the service of process and 

notices." 

[16] I am of the view, in the light of the Collett decisions, that the 

applicant was ent i t led to terminate the debt review after the lapse of 

the period st ipulated in the section. See further in this regard 

FirstRand Bank t/a FNB v Seyffert 2 0 1 ^ ( ^ ) _ S ^ ^ 2 ^ G ^ ^ J l i e _ i a c t _ 

tha t the credit provider has terminated the debt review does not 

deprive the respondent of the remedy in section 86(11) in that the 

magistrate's court where the respondent's application for debt review 

is pending can still make an order resuming the debt review if there is 

cause to do so. 

[17] The respondent has also raised as an alternative ground should I 

f ind that the applicant was entit led to terminate the debt review in 

terms of section 86(10) that i should make an order in terms of 

section 86(11) of the Act for the resumption of the credit review in the 

magistrate's court on certain terms and condit ions. 

[18] Section 86(11) of the Act reads as fol lows: 

"I f a credit provider who has given notice to terminate a review as 
contemplated in subsection (10 proceeds to enforce that agreement in 
terms of Part C of Chapter 6, the Magistrate's Court hearing the matter 
may order that the debt review resume on any conditions the court 
considers to be just in the circumstances." 

[19] As indicated in paragraph 16 above and in view of the fact that 

as at the t ime of this hearing the debt review was still pending before 

the magistrate's court , that court on considering the respondent's 

posit ion might come to the conclusion that the debt review be 

resumed. The respondent has not provided this court with any 
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in format ion regarding her position in relation to her financial means, 

f inancial prospects and obligations as contemplated in section 79 of 

the Act. I am therefore not in a position to make a determinat ion in 

this regard. 

[20] The respondent has also raised the point that the applicant is not 

ent i t led to enforce_the_^oj^ement as it has not served her—with—a 

section 129(1) (a) notice. Section 1 2 9 ( l ) ( a ) provides that : 

"129 Required procedures before debt enforcement 
(1) If the consumer is in default under a credit agreement, the 

credit provider-
(a) may draw the default to the notice of the consumer in writing 

and propose that the consumer refer the credit agreement to a 
debt counsellor, alternative dispute resolution agent, consumer 
court or ombud with jurisdiction, with the intent that the parties 
resolve any dispute under the agreement or develop and agree 
on a plan to bring the payments under the agreement up to 
date; and 

(b) subject to section 130(2), may not commence any legal 
proceedings to enforce the agreement before-
(i) first providing notice to the consumer, as contemplated in 

paragraph (a), or in section 86 (10), as the case may be; 
and 

(ii) meeting any further requirements set out in section 130." 

[21] Further, section 130 ( l ) ( a ) and 1 3 0 ( l ) ( b ) ( i ) of the Act reads as 

fo l lows: 

"130 Debt procedures in Court 
(1) Subject to subsection (2), a credit provider may approach the 

court for an order to enforce a credit agreement only if, the 
consumer is in default and has been in default under the credit 
agreement for at least 20 business days and-

(a) At least 10 business days have elapsed since the credit provider 
delivered a notice to the consumer as contemplated in section 
86 (9), or section 129 (1), as the case may be; 

(b) ... 
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(c) In the case of an instalment agreement, secured loan, or lease, 
the consumer has not surrendered the relevant property to the 
credit provider as contemplated in section 127." 

[22] In terms of section 129( l ) (b ) read with section 130 of the Act a 

credit provider is prevented from enforcing a credit agreement until it 

has satisfied certain requirements, inter alia, giving notice in terms of 

section 86(10). In this matter the_ applicant has complied by giving 

notice in terms of section 86(10) of the Act and nothing prevents the 

applicant from enforcing its rights in terms of the agreement. 

[23] In terms of the agreement the respondent's default is a material 

breach of the agreement entitl ing the applicant to cancel the 

agreement and getting back the motor vehicle which in any event is 

still under the ownership of the applicant as the respondent has not 

paid all the required instalments. 

[24] Accordingly the following order is made: 

1. The instalment sale agreement entered into between the 

applicant and the respondent dated 22 November 2007 is 

confirmed as cancelled; 

2. the sheriff is authorised and directed to forthwith attach and take 

into his possession a 2006 Volkswagen Polo classic 1.6 Trendline 

with chassis number AAVZZZ9NZ6U054376 wherever it may be 

found and to hand same over to the applicant; 

3. leave is granted to approach the Court on the same papers duly 

supplemented for the payment of the difference between the 

balance outstanding and the market value of the goods in the 

event of there being a balance outstanding by the respondent to 

the applicant; 
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4. the respondent is directed to pay the costs of this application on 

the scale as between attorney and client; 

5. the relief in 3 and 4 above is postponed sine die. 

i NP M N G 0 I B I S A - T H U S I 
Judge of the North Gauteng High Court 
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