
IN THE HIGH COURT OF SOUTH AFRICA 

(NORTH GAUTENG HIGH COURT, PRETORIA) 

CASE NO: A615/2010 

In the matter between: 

MICHAEL. MTHOKOZISL. KHUBEKA 
DELE ! E WHICHEVER IS MOT / 

APPELLANT 

And 

^ NOT APPLICABLE 
(1) REPORTABLE: YeSfNO. 
(2, OF INTEREST TO OTHER J U D G E S : VES/NO 
(3) R E V I S E D . 

\WJ:1'1:2S 
DATE 

THE STATE 
fNATURE 

RESPONDENT 

FT JUDGMENT 

MAVUNDLA J; 

T h e a p p e l l a n t , a n a d u l t m a l e a g e d 2 7 y e a r s o l d , w a s o n t h e 

O c t o b e r 2 0 0 9 c o n v i c t e d a t t h e S t a n d e r t o n R e g i o n a l C o u r t o n 

o n e c o u n t o f m u r d e r a n d w a s s e n t e n c e d to 7 y e a r s 

i m p r i s o n m e n t . L e a v e to a p p e a l a g a i n s t c o n v i c t i o n a n d s e n t e n c e 

w a s g r a n t e d o n p e t i t i o n . 
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[2 ] T h e a p p e l l a n t w a s c h a r g e d w i t h m u r d e r , in t h a t o n o r a b o u t 2 5 

N o v e m b e r 2 0 0 5 a t o r n e a r S a k h i l e in t h e r e g i o n a l d i s t r i c t o f 

M p u m a l a n g a , h e u n l a w f u l l y a n d i n t e n t i o n a l l y k i l l ed S i b u s i s o 

I n n o c e n t K h a n y i t e b y s h o o t i n g h i m . 

[3 ] T h e a p p e l l a n t w a s d u l y l ega l l y r e p r e s e n t e d t h r o u g h o u t t h e t r ia l . 

H e p l e a d e d no t gu i l t y . H is d e f e n c e w a s t h a t h e a c t e d in se l f -

d e f e n c e . It w a s f u r t h e r a d m i t t e d t h a t t h e c a u s e of d e a t h w a s a 

g u n s h o t w o u n d in t h e s t o m a c h a n d t h a t t h e d e c e a s e d d id n o t 

s u s t a i n a n y o t h e r i n j u r y f r o m t h e s c e n e of c r i m e . 

[4 ] It is t r i te t h a t t h e S t a t e b e a r s t h e onus t o p r o v e t h e gu i l t o f t h e 

a p p e l l a n t b e y o n d r e a s o n a b l e d o u b t . It is e q u a l l y t r i te t h a t t h e 

a p p e l l a n t b e a r s n o o n u s to p r o v e h i s i n n o c e n c e . O n t h e 

c o n t r a r y , if h is v e r s i o n is r e a s o n a b l y p o s s i b l y t r u e , t h e n h e is 

e n t i t l e d t o a n a c q u i t t a l . 

[5 ] T h e o n l y i s s u e to b e d e c i d e d in casu, is w h e t h e r t h e a p p e l l a n t 

a c t e d in s e l f - d e f e n c e w h e n h e s h o t a n d k i l led t h e d e c e a s e d . 
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T h e d e f e n c e of t h e a p p e l l a n t n e e d s to b e c o n s i d e r e d in t h e 

b a c k g r o u n d of w h a t w a s s a i d by H o l m e s A J A in t h e m a t t e r o f R 

vPatel1: 

"The general principles mentioned by Watermeyer C.J- in R. v. Attwood, 

1946 A D . 331 t p. 340, are that an accused is entitled to an acquittal on 

the ground that he was acting in self-defence if it appears as a reasonable 

possibility on the evidence— 

"(a) that he had been unlawfully attacked and a reasonable ground for 

thinking that he was in danger of death or serious injury. (Though there 

may be cases of lawful self-defence where the accused was originally the 

aggressor R.v. Ndara, 1955 (4) S.A. 182 (A.D.)at 184E.); 

(B) that the means of self-dence which he used were not excessive in relation 

to the danger; 

(C) that the means he used were the only or a least dangerous means 

whereby he could have avoided the danger." 

In considering these, the Court must be aware of being an arm-chair critic, 

and must take into account the exigencies of the occasion. Thus in Union 

Government (Minister of Railways & Harbours) v. Buur, 1914 A.D. 273 at 

p. 286, Innes J.A. (as he then was) said 

" Men faced in moments of crisis with whole alternatives are not to be 

judged as if they had had both tie and opportunity to weigh the pro. and 

cons. Allowance must be made for the circumstances, but it is none the 

less applicable in cases such as the present one." 

1 1959 (3) SA 122 (AD) at 123A-E. 
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In t h e s a m e l ine o f t h o u g h t V a n D e n H e e v e r , J .A . , in R. v. 

Zikalala2, a p p r o v e d t h e f o l l o w i n g p a s s a g e f r o m Gardiner and 

Lansdown's Criminal Law and Procedure: 

" Where a man can save himself by flight, he should flee rather than kill his 

assailant But no one can be expected to take flight to avoid an attack, 

if flight does not afford him a safe way of escape. A man is not bound to 

expose himself to the risk of a stab in the back, when by killing his 

assailant he can secure his own safety....In considering the question of 

self-defence, the jury must endeavour to imagine itself in the position in 

which the accused was." 

[6 ] H o w e v e r , s i n c e t h i s m a t t e r c o m e s to us by w a y o f a n a p p e a l , 

t h i s C o u r t m u s t d e c i d e w h e t h e r t h e m a g i s t r a t e m i s d i r e c t e d 

h i m s e l f in r e j e c t i n g t h e v e r s i o n o f t h e a p p e l l a n t a s b e i n g 

r e a s o n a b l y p o s s i b l y t r u e , b e a r i n g n o n e t h e l e s s t h e a u t h o r i t y 

r e f e r r e d to h e r e i n a b o v e . 

2 1953 (2) S.A. 568 (A.D.) at p . 572. 
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[7 ] In t h e m a t t e r o f S v Francis3 S m a l b e r g e r c o n t i n u e s to s t a t e tha t : 

"The Court's powers to interfere on appeal with the findings of fact of trial 

Court are limited (R v Dhlumayo and Another 1948 (2) SA 677 (A). In the 

absence of any misdirection the trial Court's conclusion, including its 

acceptance of the witness' evidence, is presumed to be correct. In order 

to succeed on appeal, the appellant must therefore convince the Court of 

appeal on adequate grounds that the trial Court was wrong in accepting 

the witness' evidence-- a reasonable doubt will not suffice to justify 

interference with its findings. Bearing in mind the advantage which the 

trial court has of seeing, hearing, and appraising the witness, it is only in 

exceptional circumstances that the Court of appeal will be entitled to 

interfere with a trial Court 's evaluation of oral testimony." 

[8] T h e S t a t e ' s c a s e w a s p r e m i s e d o n t h e e v i d e n c e of Mr . L u c y . 

I n n o c e n t K u b h e k a , B o n g a n i D a v i d M c h u n u . T h e a p p e l l a n t 

t es t i f i ed in h is o w n d e f e n c e a n d c a l l e d Mr . M a r k R a y M a s e k o 

a s a w i t n e s s . 

[9] A c c o r d i n g to M r K h u b e k a , o n t h e u n f o r t u n a t e d a y , he w a s w i t h 

t h e d e c e a s e d a n d Mr . M c h u n u t r a v e l l i n g in a m o t o r v e h i c l e 

w h i c h t h e d e c e a s e d w a s d r i v i n g . T h e y c a m e t o a s t a t i o n a r y 

31991(1) SACR 198 at 204c-e. 
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b a k k i e a l o n g w h i c h t h e d e c e a s e d , f o r u n k n o w n r e a s o n s , 

a b r u p t l y a p p l i e d h i s b r a k e s a n d s t o p p e d h i s m o t o r v e h i c l e n e x t 

to . T h e d e c e a s e d a l i g h t e d a n d w e n t t o w a r d s t h e b a k k i e n e x t t o 

w h i c h t w o m a l e w e r e s t a n d i n g . It l o o k e d a s if t h e r e w a s a n 

a r g u m e n t b e t w e e n t h e d e c e a s e d a n d o n e of t h e t w o m e n w h o m 

t h e f o r m e r s l a p p e d o n t h e c h e e k . T h e r e a f t e r , it s e e m e d a s if t h e 

d e c e a s e d w a s a r g u i n g w i t h t h e s e c o n d p e r s o n . T h e s e c o n d 

m a n p u l l e d a f i r e a r m f r o m u n d e r n e a t h h is c l o t h e s , e x t e n d e d h is 

g u n - h o l d i n g h a n d t o w a r d s t h e d e c e a s e d , f i r e d a s h o t b u t 

m i s s e d h i m . T h e a p p e l l a n t f i r ed a s e c o n d s h o t a n d t h e 

d e c e a s e d fe l l . T h e a p p e l l a n t a n d t h e o t h e r m a n j u m p e d in to 

the i r b a k k i e a n d r a c e d a w a y . 

[ 10 ] U n d e r c r o s s e x a m i n a t i o n Mr . K u b e k a s a i d t h a t t h e h e a d l i gh ts 

o f b o t h m o t o r v e h i c l e s w e r e o f f b u t t h e r e w a s a n A p o l l o l igh t 

t h a t i l l u m i n a t e d t h e a r e a a n d he c o u l d s e e c lea r l y . H e d id no t 

k n o w w h e t h e r t h e d e c e a s e d w a s c r o s s o r no t w h e n h e e x i t e d 

f r o m h is m o t o r v e h i c l e . Bo th m o t o r v e h i c l e s h a d s t o p p e d o n t h e 

s i d e of t h e r o a d f a c i n g e a c h o t h e r . T h e a p p e l l a n t ' s m o t o r 

v e h i c l e h a d s t o p p e d o n i ts w r o n g s i d e , in r e l a t i on to i ts p a t h o f 
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t r a v e l , a n d of f t h e s h o u l d e r o f t h e r o a d , w i t h t h e d e c e a s e d ' s 

m o t o r v e h i c l e o n i ts c o r r e c t s i d e o f t r a v e l , b u t of f t h e r o a d . H e 

a l s o s t a t e d t h a t t h e o u t s i d e m i r r o r o f t h e i r v e h i c l e w a s d a m a g e d 

a s t h e resu l t o f t h e s h o t t h a t m i s s e d t h e d e c e a s e d . H e d e n i e d 

t h a t t h e d e c e a s e d a s s a u l t e d t h e a p p e l l a n t w i t h a f is t . H e f u r t h e r 

s a i d t h a t b e c a u s e t h e w i n d o w s o f t he i r m o t o r v e h i c l e w e r e 

c l o s e d , h e d id n o t h e a r w h a t w a s s a i d o u t s i d e b e t w e e n t h e 

a p p e l l a n t a n d t h e d e c e a s e d . H e c o n c e d e d t h a t h e s a w t h e 

d e c e a s e d f r o m t h e b a c k . It w a s f u r t h e r pu t t o h i m t h a t t h e 

d e c e a s e d p u l l e d a f i r e a r m f r o m u n d e r n e a t h h i s j a c k e t . H e 

d i s p u t e d t h a t t h e d e c e a s e d h a d a j a c k e t o n . H e a l s o d i s p u t e d 

t h e v e r s i o n o f t h e a p p e l l a n t , p u t to h i m , t h a t h e f i r ed a w a r n i n g 

s h o t i n to t h e g r o u n d . 

[ 11 ] T h e s e c o n d S t a t e w i t n e s s e s , Mr . M c h u n u , s u b s t a n t i a l l y 

c o n f i r m e d t h e e v i d e n c e o f t h e f i r s t S t a t e w i t n e s s , in s o f a r a s 

t h e f a c t t h a t t he i r m o t o r v e h i c l e s t o p p e d a n d t h e d e c e a s e d 

c l i m b e d o u t a n d a p p r o a c h e d t h e t w o m e n . A c c o r d i n g to h i m , 

w h e n t h e d e c e a s e d s l a p p e d o n e o f t h e t w o m e n , Mr. M c h u n u 
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c l i m b e d o u t o f t he i r m o t o r v e h i c l e a n d t r i ed t o i n t e r v e n e . T h e 

d e c e a s e d s l a p p e d o n e of t h e m e n . 

[ 12 ] T h e e v i d e n c e of C a p t a i n M . J . M o l o i , r e l a t e s to t h e a r r e s t o f t h e 

a p p e l l a n t a n d t h e h a n d i n g in of h is f i r e a r m a n d o n e r o u n d of a 

l i ve bu l le t . I d e e m it n o t n e c e s s a r y , f o r p u r p o s e s of th i s a p p e a l , 

to c h r o n i c l e h is e v i d e n c e . It n e e d s m e n t i o n i n g t h a t a t c l o s u r e o f 

t h e S t a t e ' s c a s e , t h e d e f e n c e a p p l i e d in t e r m s o f s e c t i o n 1 7 4 f o r 

t h e d i s c h a r g e o f t h e a p p e l l a n t w h i c h w a s , h o w e v e r , in m y v i e w , 

q u i t e c o r r e c t l y t u r n e d d o w n . 

[ 13 ] T h e a p p e l l a n t t e s t i f i e d t h a t h e s h o t t h e d e c e a s e d in se l f 

d e f e n c e . A c c o r d i n g to t h e a p p e l l a n t , h e a n d h is f r i e n d , o n t h e 

d a y in q u e s t i o n , h a d p a r k e d o u t s i d e t h e r o a d w h e n a s i l ve r L T W 

m o t o r v e h i c l e s t o p p e d n e a r t he i r v e h i c l e . T h e lef t p a s s e n g e r 

w i n d o w w a s o p e n e d . T h e d r i v e r t h e n a s k e d w h e t h e r t h e y sti l l 

r e c o g n i z e d h i m . H i s f r i e n d r e s p o n d e d t h a t t h e y d id n o t k n o w 

h i m . T h e d r i v e r t h e n s a i d to t h e m t h a t t h e y a r e f o r w a r d . T h e 

d r i v e r t h e n a l i g h t e d f r o m h is m o t o r v e h i c l e , a p p r o a c h e d t h e m 
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a n d a s s a u l t e d h i s f r i e n d w i t h a n o p e n h a n d a n d a f i s t w i t h o u t 

a n y p r o v o c a t i o n . 

[ 14 ] T h e a p p e l l a n t f u r t h e r t es t i f i ed t h a t w h e n t h e d e c e a s e d a l i g h t e d 

f r o m h is m o t o r v e h i c l e , it w a s o n l y t h e n t h a t he r e c o g n i z e d h i m 

a s t h e p e r s o n , a w e e k ea r l i e r , he h a d s o m e i n c i d e n t w i t h , t h e 

d e t a i l s o f w h i c h , f o r p u r p o s e s o f t h i s a p p e a l , It s u f f i c e s t o s t a t e 

t h a t d u r i n g t h e s a i d i n c i d e n t , a c c o r d i n g t o t h e a p p e l l a n t , t h e 

d e c e a s e d c a l l e d h i m n a m e s , in te r a l i a , a d o g . 

[15 ] A c c o r d i n g to t h e a p p e l l a n t , t h e d e c e a s e d , a f te r a s s a u l t i n g h i s 

f r i e n d , s a i d t h a t h e m u s t f i n i sh t h e s e d o g s , r e f e r r i n g to t h e 

a p p e l l a n t a n d h is f r i e n d s , a n d t h a t h e s h o u l d s h o o t t h e m . T h e 

d e c e a s e d c h a r g e d t o w a r d s h i m . H e s a w t h e d e c e a s e d h a v i n g a 

f i r e a r m . T h e a p p e l l a n t r e t r e a t e d b a c k w a r d s . H e w a r n e d t h e 

d e c e a s e d to s t a n d sti l l a s h e t o o h a d a f i r e a r m w i t h h i m . A s h e 

w a s r e t r e a t i n g b a c k w a r d s , t h e a p p e l l a n t d r e w h i s f i r e a r m f r o m 

its ho l s te r . H e f u r t h e r s a i d t h a t t h e d e c e a s e d p u l l e d h i s f i r e a r m 

f r o m s o m e w h e r e u n d e r n e a t h h is c l o t h e s . 4 T h e a p p e l l a n t f u r t h e r 

4 Paginated page 62 lines 23-24. 
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s a i d t h a t t h e d e c e a s e d p u l l e d h is f i r e a r m a n d p o i n t e d it 

t o w a r d s h i m . A c c o r d i n g to t h e a p p e l l a n t , it w a s a t t h a t s t a g e 

t h a t he f i r e d a w a r n i n g s h o t in t h e g r o u n d to s h o w t h e a p p e l l a n t 

t h a t he t o o h a d a f i r e a r m . T h e a p p e l l a n t f u r t h e r s a i d t h a t t h e 

d e c e a s e d w a s st i l l f a r w h e n he , t h e a p p e l l a n t , f i r e d t h e w a r n i n g 

sho t . T h e s e c o n d s h o t h e d i r e c t e d it t o w a r d s t h e d e c e a s e d . H e 

f u r t h e r s a i d t h a t h e w a r n e d t h e d e c e a s e d to s t a n d sti l l o r e l s e 

he w o u l d s h o o t h i m . 5 W h e n t h e d e c e a s e d d i d n o t s t o p a f t e r t h e 

w a r n i n g , t h e a p p e l l a n t r e a l i s e d t h a t he is n o t s a f e h e t h e n s h o t 

t h e d e c e a s e d a s h e h a d n o c h o i c e . 6 

[ 16 ] U n d e r c r o s s e x a m i n a t i o n , a c c o r d i n g t o t h e a p p e l l a n t , b e f o r e t h e 

d e c e a s e d a s s a u l t e d h is f r i e n d , t h e a p p e l l a n t s a i d tha t : " T h i s 

d o g , let m e s h o o t t h i s d o g . " 7 H e f u r t h e r s a i d " L e t m e s h o o t 

t h e s e d o g s a n d b e d o n e w i t h t h e m . " 8 I m m e d i a t e l y t h e r e a f t e r t h e 

d e c e a s e d p u l l e d s o m e t h i n g f r o m u n d e r n e a t h h is c l o t h e s , b u t 

t h e a p p e l l a n t d i d n o t s e e p r e c i s e l y w h e r e f r o m a n d w h a t it w a s 

t h e d e c e a s e d p u l l e d b e c a u s e h e w a s a f r a i d . B e c a u s e t h e 

5 Paginated page 64 lines 15 -20. 
^Paginated page 65 lines ] - l 0 . 
7 Paginated page 68 lines 18-19. 
8 Paginated page 69 lines 9-10. 
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t h e d e c e a s e d p u l l e d b e c a u s e h e w a s a f r a i d . B e c a u s e t h e 

d e c e a s e d h a d j u s t a s s a u l t e d h is f r i e n d , t h e a p p e l l a n t w a s a f r a i d 

a n d s c a r e d . 9 H e w a s u n a b l e to s e e w h a t t y p e a n d c o l o u r o f t h e 

f i r e a r m b e c a u s e it w a s d a r k . T h e p l a c e w a s i l l u m i n a t e d by a n 

A p o l l o l ight . T h e d e c e a s e d w a s a b o u t 3 1 /2 m e t r e s a w a y f r o m 

h i m . A c c o r d i n g to t h e a p p e l l a n t , w h e n t h e d e c e a s e d 

a p p r o a c h e d h i m , it w a s n o t s a f e . T h e a p p e l l a n t f u r t h e r s a i d t h a t 

h e f i r e d t h e w a r n i n g s h o t t o t h e g r o u n d t o t h e s i d e of t h e 

d e c e a s e d . 1 0 

[ 1 7 ] D u r i n g c r o s s e x a m i n a t i o n , it w a s f u r t h e r p o i n t e d o u t to t h e 

a p p e l l a n t t h a t t h e o u t s i d e m i r r o r o f t h e m o t o r v e h i c l e o f t h e 

d e c e a s e d w a s d a m a g e d d u r i n g t h e s h o o t i n g . T h e a p p e l l a n t 

w a s a s k e d to e x p l a i n a n d to d e m o n s t r a t e t h e p o s i t i o n of t h e 

d e c e a s e d ' s m o t o r v e h i c l e w h e n he f i r e d t h e w a r n i n g sho t . It 

w o u l d s e e m t h a t a c c o r d i n g t o h is d e m o n s t r a t i o n , t h e m o t o r 

v e h i c l e w o u l d h a v e b e e n a t 9 0 % a n g l e w i t h h i m , t o b e in a 

p o s i t i o n to s t r u c k t h e m i r ro r . It w a s f u r t h e r p o i n t e d o u t to t h e 

h i m t h a t w h e r e a s it w a s p u t to t h e S t a t e w i t n e s s e s t ha t , 

9 Paginated page 69 lines 11 -18 

1 0 Paginated page 75 lines 7-10. 



a c c o r d i n g to h i m , t h e p ro jec t i l e t h a t s t r u c k t h e m i r r o r h a d 

r i c o c h e t e d . T h e a p p e l l a n t r e s p o n d e d by s a y i n g t h a t h e k n e w 

n o t h i n g t h e r e o f a s t h e p o l i c e n e v e r t o ld h i m t h e r e o f . F u r t h e r t h e 

a p p e l l a n t s a i d t h a t h e c o u l d no t d i s p u t e t h a t t h e d e c e a s e d d i d 

n o t h a v e a j a c k e t o n . H e f u r t h e r s a i d t h a t h e d id n o t h a v e t i m e 

to o b s e r v e w h a t t h e c o l o u r o f t h e c l o t h e s t h e d e c e a s e d h a d o n . 

[18 ] T h e a p p e l l a n t f u r t h e r s a i d t h a t t h e d e c e a s e d p r o d u c e d h is 

f i r e a r m , a n d h e , t h e a p p e l l a n t , w a r n e d h i m v e r b a l l y a n d s h o t 

h i m . H e f u r t h e r s a i d t h a t he c o u l d n o t s h o o t t h e d e c e a s e d o n 

t h e leg b e c a u s e t h e d e c e a s e d w o u l d t h e n h a v e s h o t h i m o n t h e 

h e a d . H e f u r t h e r s a d t h a t h e d id no t i n t e n d to kill t h e d e c e a s e d . 

H e s a i d t h a t h e s h o t t h e d e c e a s e d a t t h e v i ta l p a r t s o a s t o w a r n 

h i m 1 1 . 

[ 1 9 ] T o t h e c o u r t ' s q u e s t i o n s , t h e a p p e l l a n t s a i d t h a t t h e d e c e a s e d 

w a s t h e f i r s t t o d r a w h is f i r e a r m a n d p o i n t e d it a t h i m . T h e 

a p p e l l a n t d r e w h is f i r e a r m a n d r e l e a s e d t h e s a f e t y p i n . H e f i r e d 

t h e w a r n i n g s h o t a n d t h e n f i r e d t h e s e c o n d s h o t t h a t k i l l ed t h e 

1 1 Paginated page 80. 
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d e c e a s e d . H e f u r t h e r s a i d t h a t h e d o e s n o t k n o w w h y t h e 

d e c e a s e d d i d n o t s h o o t h i m f i rs t . H e f u r t h e r s a i d t h a t w h e n h e 

s a w t h e d e c e a s e d l i f t ing h is h a n d w h i c h h a d t h e f i r e a r m , h e 

w a r n e d h i m t h a t h e t o o h a s a f i r e a r m a n d s h o u l d s t o p , a s he 

w a s a d v a n c i n g t o w a r d s h i m , a n d he t h e n s h o t t h e d e c e a s e d . 

Mr. M a r k R a y M a s e k o t es t i f i ed o n b e h a l f o f t h e a p p e l l a n t . 

A c c o r d i n g to h i m , he w a s s e a t e d in t h e a p p e l l a n t ' s m o t o r 

v e h i c l e w h e n a n o t h e r m o t o r v e h i c l e s t o p p e d n e x t t o t h e i r s . T h e 

a p p e l l a n t a t t h a t m o m e n t w a s o u t s i d e t he i r m o t o r v e h i c l e . T h e 

d r i v e r o f t h e o t h e r m o t o r v e h i c l e t h a t s t o p p e d t h e r e s a i d 

s o m e t h i n g . B e c a u s e h e c o u l d no t h e a r w h a t h e w a s s a y i n g , he 

t h e n g o t o u t o f t h e i r m o t o r v e h i c l e s o t h a t he c o u l d h e a r w h a t 

t h e o t h e r p e r s o n w a s s a y i n g . T h e d r i v e r o f t h e o t h e r m o t o r 

v e h i c l e s t a r t e d s c r e a m i n g a t t h e m . T h e d e c e a s e d g o t o u t o f h is 

m o t o r v e h i c l e a n d s l a p p e d h i m in t h e f a c e t w i c e . T h e d e c e a s e d 

t h e n a d v a n c e d t o w a r d s t h e a p p e l l a n t . A c c o r d i n g t o Mr . M a s e k o , 

t h e d e c e a s e d l e a n e d in to h is m o t o r v e h i c l e , r e t u r n e d t u c k i n g 

s o m e t h i n g o r h is s h i r t in to h is p a n t s . A s Mr. M a s e k o w a s t a l k i n g 
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t o o n e o f t h e m e n , h e h e a r d a s h o t b e i n g f i r e d . I m m e d i a t e l y 

t h e r e a f t e r h e h e a r d t h e s e c o n d sho t . 

U n d e r c r o s s e x a m i n a t i o n M r M a s e k o s a i d t h a t t h e d e c e a s e d 

a s s a u l t e d h i m w i t h a n o p e n h a n d a n d o n t h e s e c o n d o c c a s i o n 

w i t h a f is t . A f t e r t h e i n t e r v e n t i o n o f h is l ega l r e p r e s e n t a t i v e , Mr . 

M a s e k o t h e n s a i d t h a t a t f i rs t , t h e d e c e a s e d hi t h i m w i t h h is f i s t 

a n d w i t h a n o p e n h a n d o n t h e s e c o n d o c c a s i o n . H e f u r t h e r s a i d 

t h a t t h e d e c e a s e d m e n t i o n e d t h a t h e m u s t g o b a c k to h is m o t o r 

v e h i c l e to c o l l e c t h i s g u n . H e h o w e v e r s a i d t h a t he d id n o t s e e 

a n y g u n in t h e h a n d s of t h e d e c e a s e d w h e n he r e t u r n e d f r o m 

h i s m o t o r v e h i c l e b u t c h a r g i n g a t t h e a p p e l l a n t . H e c o n c e d e d 

t h a t in h is s t a t e m e n t to t h e p o l i c e h e s a i d n o t h i n g a b o u t b e i n g 

a s s a u l t e d n o r a b o u t t h e s h o t s . Mr . M a s e k o f u r t h e r s a i d t h a t h e 

d id n o t f o c u s o n t h e d e c e a s e d b e c a u s e he w a s t a l k i n g t o Mr . 

D l a m i n i w h o w a s a d m o n i s h i n g h i m t o g e t in to h is m o t o r v e h i c l e . 

H e f u r t h e r s a i d t h a t h e c o u l d n o t s a y a n y t h i n g a b o u t t h e 

d e c e a s e d h a v i n g a f i r e a r m . N e i t h e r d o e s h e k n o w w h e t h e r t h e 

a p p e l l a n t f i r e d a w a r n i n g sho t . T h e a p p e l l a n t t o ld h i m a f t e r t h e y 
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g o t i n to t h e i r m o t o r v e h i c l e t h a t he w a s t h e o n e w h o f i r e d a 

s h o t . 1 2 

[ 22 ] T h e M a g i s t r a t e f o u n d t h a t t h e d e c e a s e d w a s t h e a g g r e s s o r . 

T h e M a g i s t r a t e r e j e c t e d t h e v e r s i o n o f t h e a p p e l l a n t t h a t he 

f i r e d a w a r n i n g s h o t . H e f o u n d t h a t it is n o t r e a s o n a b l y p o s s i b l e 

tha t , if h e s h o t i n to t h e g r o u n d o n t h e s i d e o f t h e d e c e a s e d , h e 

c o u l d a l s o h a v e s t r u c k t h e m i r r o r o f t h e d e c e a s e d ' s m o t o r 

v e h i c l e . T h e M a g i s t r a t e a l s o f o u n d t h a t t h e a p p e l l a n t h a d t h e 

r e q u i s i t e t o kil l t h e d e c e a s e d w h e n he f i r e d a t h i m . In t h i s 

r e g a r d he t o o k in to a c c o u n t t h a t t h e a p p e l l a n t h a d s a i d t h a t he 

d e c i d e d n o t t o s h o o t o n t h e d e c e a s e d ' s leg b u t t h e v i ta l pa r t s . 

T h e M a g i s t r a t e r e j e c t e d t h e v e r s i o n of t h e a p p e l l a n t t h a t h e w a s 

a c t i n g in s e l f - d e f e n c e . 

[ 23 ] F r o m t h e e v i d e n c e o f bo th t h e S t a t e a n d t h e d e f e n c e , it is c l e a r 

t h a t t h e d e c e a s e d w a s b e l l i c o s e o n th i s p a r t i c u l a r d a t e a n d t i m e 

in q u e s t i o n . H e a p p r o a c h e d t h e a p p e l l a n t a g g r e s s i v e l y , a f te r 

a s s a u l t i n g Mr . M a s e k o . T h e M a g i s t r a t e c o r r e c t l y f o u n d t h a t t h e 
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d e c e a s e d w a s t h e a g g r e s s o r . T h e a p p e l l a n t s a i d t h a t he w a s 

a f r a i d t h a t t h e d e c e a s e d w a s g o i n g to a s s a u l t h i m . S u c h be l ie f 

is s u b j e c t i v e . In t h e c i r c u m s t a n c e s t h a t p r e v a i l e d , it is 

r e a s o n a b l y p o s s i b l e t h a t t h e a p p e l l a n t b e l i e v e d t h a t t h e 

d e c e a s e d w a s g o i n g to a s s a u l t h i m . H e w a s t h e r e f o r e j u s t i f i e d 

in d e f e n d i n g h i m s e l f , in t h e c i r c u m s t a n c e s . 

T h e f a c t t h a t t h e a p p e l l a n t w a s j u s t i f i e d in d e f e n d i n g h imse l f , 

d o e s n o t n e c e s s a r i l y m e a n t h a t h e s h o u l d t h e r e f o r e h a v e b e e n 

a c q u i t t e d . T h e m e a s u r e s e m p l o y e d to d e f e n d o n e se l f m u s t b e 

c o m m e n s u r a t e w i t h t h e f o r c e o r t h r e a t t o b e r e p e l l e d . 

i 

Mr. M a s e k o ' s e v i d e n c e is t h a t t h e a p p e l l a n t t o ld h i m w h e n t h e y 

w e r e in t h e i r m o t o r v e h i c l e t h a t he is t h e o n e w h o f i r e d t h e s h o t . 

It is s t r a n g e t h a t t h e a p p e l l a n t w o u l d m e n t i o n o n l y o n e s h o t , if 

t h e r e w e r e t w o s h o t s f i r e d . T h e S t a t e w i t n e s s e s s a i d t h a t t h e r e 

w a s o n l y o n e s h o t f i r e d . 

T h e S t a t e w i t n e s s e s d e n i e d t h a t t h e d e c e a s e d w a s a r m e d . 

T h e r e w a s no f i r e a r m f o u n d a t t h e s c e n e . Mr. M a s e k o w a s n o t 
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he lp fu l o n t h e a s p e c t w h e t h e r t h e d e c e a s e d h a d a f i r e a r m . T h e 

a p p e l l a n t h i m s e l f w a s u n a b l e to g i v e m u c h de ta i l a b o u t t h e 

a l l e g e d f i r e a r m o f t h e d e c e a s e d . H e c l a i m e d t h a t it w a s d a r k 

a n d c o u l d n o t s e e c l e a r l y . 

T h e a p p e l l a n t c o n t r a d i c t e d h i m s e l f in v a r i o u s w a y s , i n te r a l ia , 

w h e t h e r t h e d e c e a s e d h a d a j a c k e t o n . H e c o u l d n o t s a y 

w h e r e f r o m t h e d e c e a s e d d r e w t h e f i r e a r m . H is e v i d e n c e d o e s 

n o t a c c o r d w i t h t h a t o f Mr . M a s e k o w h o s a i d t h a t t h e d e c e a s e d 

f e t c h e d a f i r e a r m f r o m h is m o t o r v e h i c l e . W h e t h e r t h e d e c e a s e d 

w a s a r m e d , c a n n o t be d e t e r m i n e d o n t h e u n s a t i s f a c t o r y 

e v i d e n c e o f a p p e l l a n t . T h e S t a t e w i t n e s s e s s a i d t h a t t h e 

d e c e a s e d w a s n o t a r m e d . 

T h e a p p e l l a n t ' s e v i d e n c e r e g a r d i n g t h e f i r i ng o f t h e w a r n i n g s h o t 

is e q u a l l y u n s a t i s f a c t o r y . T h e m a g i s t r a t e r e j e c t e d t h e v e r s i o n o f 

t h e a p p e l l a n t o n t h i s a s p e c t . I a m u n a b l e to f i n d f a u l t o n t h e 

M a g i s t r a t e ' s f i n d i n g t h a t t h e d e c e a s e d w a s n o t a r m e d . 
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Magistrate was steeped with the atmosphere that prevailed and 

as Court of appeal, I cannot interfere with such findings. 

In as much as the deceased was the aggressor, the appellant 

was not entitled to employ force that was not commensurate 

with the threat. He exceeded the bounds of self defence in 

shooting the unarmed deceased. Besides, the appellant, on his 

own admission, decided not to shoot the deceased on the leg, 

but at his \/'\tal parts, the stomach. 

I do accept that the deceased was not armed. The Magistrate 

concluded that the appellant had the necessary mens rea to kill 

the deceased. He further held that the appellant could have 

shot the deceased on the leg, which would have been enough 

to immobilize the deceased from assaulting him. I am unable to 

fault the Magistrate's finding and conclusion in this regard. 

The appellant was sentenced to 7 (seven) years imprisonment. 

In imposing this sentence, the Magistrate took into account the 

fact that the deceased was the aggressor. Further taken into 
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[ 3 2 ] T h e a p p e l l a n t w a s s e n t e n c e d to 7 ( s e v e n ) y e a r s i m p r i s o n m e n t . 

In i m p o s i n g t h i s s e n t e n c e , t h e M a g i s t r a t e t o o k in to a c c o u n t t h e 

f a c t t h a t t h e d e c e a s e d w a s t h e a g g r e s s o r . F u r t h e r t a k e n i n to 

a c c o u n t w e r e t h e y o u t h f u l n e s s of t h e a p p e l l a n t , t h e f a c t t h a t he 

is b r e a d w i n n e r a n d a f i r s t o f f e n d e r . 

[ 33 ] T h e M a g i s t r a t e e x e r c i s e d h is j u d i c i a l d i s c r e t i o n in i m p o s i n g t h e 

s e n t e n c e . A j u d i c i a l d i s c r e t i o n c a n n o t b e t e m p e r e d w i t h o n 

a p p e a l , u n l e s s t h e s e n t e n c e is s h o c k i n g l y i n a p p r o p r i a t e . L i fe is 

a m o s t p r e c i o u s c o m m o d i t y to b e t a k e n a w a y f r o m a p e r s o n . A 

s e n t e n c e o f 7 ( s e v e n ) y e a r s i m p r i s o n m e n t in t h i s c a s e c a n 

h a r d l y b e s a i d to b e i n a p p r o p r i a t e . In t h e c i r c u m s t a n c e s , I a m 

u n a b l e t o f i n d t h a t t h e M a g i s t r a t e m i s d i r e c t e d h i m s e l f in 

i m p o s i n g t h e s e n t e n c e a p p e a l e d a g a i n s t . 

[ 3 4 ] C o n s e q u e n t l y , I a m of t h e v i e w t h a t bo th t h e a p p e a l o n t h e 

c o n v i c t i o n a n d s e n t e n c e m u s t fa i l . 

[ 35 ] In t h e resu l t , I m a k e t h e f o l l o w i n g o r d e r : 
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1. T h a t t h e a p p e a l a g a i n s t b o t h c o n v i c t i o n a n d s e n t e n c e is 

d i s m i s s e d a n d b o t h a r e c o n f i r m e d . 
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