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[1 ] W h e n th is appeal came be fo re us, the appe l lan t app l i ed fo r c o n d o n a t i o n , i n te rms 

o f t w o substant ive app l i ca t i ons , for the late f i l i n g o f the reco rd and also f o r the 

late f i l i n g o f the appe l lan t 's heads o f a rgumen t . The app l i ca t ions we re u n o p p o s e d 



and an order was made g ran t i ng condona t i on on bo th counts and o r d e r i n g the 

appe l lan t to pay the costs o f the condona t i on app l ica t ions . 

[2 ] B e f o r e us, M r H i g g i n s appeared fo r the appe l lan t and M r S t r y d o m appeared f o r 

the respondents . 

I n t r o d u c t i o n and b a c k g r o u n d 

[3 ] On 20 N o v e m b e r 2 0 0 1 , and at Pre tor ia , the appe l lan t and the f i r s t respondent 

entered i n to a w r i t t e n ins ta lment sale agreement i n te rms o f w h i c h the appe l lan t 

so ld cer ta in e q u i p m e n t to the f i rs t respondent . T h e equ ipmen t was to be used to 

equ ip and run a bakery i n M a r b l e H a l l i n te rms o f a f ranch ise agreement also 

entered in to b e t w e e n the first respondent and Bu t t e r f i e l d H o l d i n g s (P ty ) L t d 

w h i c h is the f ranch isor o f a series o f w e l l - k n o w n " B u t t e r f i e l d " baker ies. 

It appears that the appel lant is associated, f r o m a corporate p o i n t o f v i e w , w i t h 

B u t t e r f i e l d H o l d i n g s (Pty ) L t d . 

[4 ] I t is c o m m o n cause that the f i rs t respondent , t h rough its member , the second 

respondent , started conduc t i ng the b a k e r y at the C o t t o n F ie lds Cent re , 

cn r R a i l w a y and F i rs t Streets. M a r b l e H a l l . 

[5] W h e n the ins ta lment sale agreement was entered i n to i n N o v e m b e r 2 0 0 1 , the 

second respondent also bound h imse l f , i n te rms o f a w r i t t e n deed o f su re tysh ip , as 



surety and co -p r inc ipa l deb to r w i t h the f i rs t respondent as secur i ty fo r c o m p l i a n c e 

w i t h the lat ter o f i ts ob l i ga t i ons i n terms o f the agreement . 

I t appears that, at a l l re levant t imes , the second respondent was the sole m e m b e r 

o f the f i rs t respondent and ac t i ve l y i n v o l v e d i n the r u n n i n g o f the bakery . 

I n te rms o f bo th the i ns ta lmen t sale agreement , and the deed o f sure tysh ip , the 

f i r s t and second respondents , respec t i ve ly , chose as the i r domicilium cilandi el 

executandi ^domicilium address") the business address o f the bake ry , n a m e l y 

C o t t o n F ie lds Centre, cnr R a i l w a y and F i r s t Streets. M a r b l e H a l l . 

I t is c o m m o n cause that p a y m e n t o f the ins ta lments i n te rms o f the i ns ta lmen t sale 

agreement , f e l l i n arrears. I t is no t clear f r o m the papers w h e n the breach 

occu r red , bu t i t seems that a d e m a n d was sent to the respondents by the at torney 

o f the appel lant i n June 2005 . 

W h e n payments were no t f o r t h c o m i n g , the appel lant ins t i tu ted ac t i on against the 

respondents i n the Pre to r ia magist rate 's cour t . S u m m o n s was served o n the 

second respondent at h is res iden t ia l address i n M e y e r s p a r k , Pre tor ia . I assume 

that s u m m o n s was served o n the f i rs t respondent at the domicilium address. T h e 

re turns o f service do not f o r m par t o f the record . 
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[ 10 ] I t is c o m m o n cause that the p l a i n t i f f then w i t h d r e w the Pre tor ia ac t ion . T h i s was 

no t be fore the respondents f i l e d a p lea and i ns t i t u ted a coun te r - c l a im i n the 

Pretor ia ac t i on . I t appears that the coun te r - c l a im was never w i t h d r a w n and is . at 

least i n theory , s t i l l p e n d i n g . 

[ 11 ] On a general read ing o f the papers, i t seems that the appel lant 's dec i s ion to 

w i t h d r a w the Pre to r ia ac t i on was insp i red by a conc l us i on that the Pre to r ia cour t 

d i d not have j u r i s d i c t i o n to enter ta in the c l a i m . I t is n o t necessary to c o m m e n t 

any fu r ther o n th is sub jec t , except fo r r e m a r k i n g that the Pre to r ia cou r t w o u l d , at 

least, have had j u r i s d i c t i o n to enter ta in the c l a i m against the second respondent , 

because o f h is res idence i n Pre tor ia and i n t e rms o f the p rov i s i ons o f sect ion 

2 8 ( l ) ( a ) o f the Mag is t ra tes ' Cour ts A c t 32 o f 1944. 

[ 12 ] Thereaf ter , and , i t appears, i n January 2 0 0 6 , the appe l lan t i ns t i t u ted the ac t i on , 

f o r m i n g the subject o f th i s appeal , ou t o f the Grob le rsda l magist rate 's cour t . 

A l t h o u g h i t was not stated i n so m a n y w o r d s , i t appears that M a r b l e H a l l fa l l s 

ins ide the area o f j u r i s d i c t i o n o f the Grob le rsda l magis t rate 's cour t (" the 

Grob le rsda l cou r t " ) . 

[ 13 ] W h e n the respondents entered an appearance to de fend , the appe l lan t app l i ed for 

summary j u d g m e n t . T h i s app l i ca t i on was success fu l l y res isted w h e n the 

respondents f i l ed an o p p o s i n g a f f i dav i t . 



5 

[14 ] I n A u g u s t 2 0 0 7 , the t r i a l came be fo re the learned magis t ra te o f G rob le r sda l . 

M r V a n der W a l t . 

[ 15 ] A t the c o n c l u s i o n o f the p l a i n t i f f s case, the respondents , as defendants , app l i ed 

fo r abso lu t ion f r o m the instance on the g r o u n d that the p l a i n t i f f (appe l lan t ) had 

fa i l ed to p r o v e that the Grob le rsda l cour t had j u r i s d i c t i o n to enter ta in the c l a i m . 

[16 ] B y agreement b e t w e e n a l l the part ies, w r i t t e n heads o f a rgument we re f i l e d . T h i s 

t o o k place i n D e c e m b e r 2 0 0 7 . and January 2008. 

[ 17 ] On 23 Ju ly 2 0 0 8 , the learned magis t ra te , c o n c l u d i n g that " d i t is d u i d e l i k dat eiser 

n ie daar in geslaag het o m te bewys dat h ie rd ie h o f j u r i s d i k s i e oor d ie persone van 

d ie verweerders het n ie en dus n ie oor d ie aangeleenthe id kan besl is n i e " , granted 

abso lu t ion f r o m the instance w i t h costs. 

[18 ] It is this j u d g m e n t that came before us o n appeal . 

T h e p rov is ions o f sect ion 28 o f the Magist rates ' Cou r t s A c t 

[ 19 ] I t is conven ien t to quote the w o r d i n g o f the above sect ion: 

"28 . Ju r i sd i c t i on i n respect o f persons 

(1) Sav ing any other j u r i s d i c t i o n assigned to a cour t by th is A c t o r by 

any other l a w . the persons i n respect o f w h o m the cour t shal l have 

j u r i s d i c t i o n shal l be the f o l l o w i n g and no other-
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[ 20 ] W h e r e sect ion 28 deals w i t h j u r i s d i c t i o n i n respect o f persons, i t is appropr ia te to 

note that , i n te rms o f the In te rp re ta t ion A c t , N o 33 o f 1957 (sect ion 2 ) " p e r s o n " 

i nc ludes "any c o m p a n y inco rpora ted o r reg is tered as such under any l a w " and 

"any b o d y o f persons corporate or un inco rpo ra te " . 

I t f o l l o w s , f r o m the a fo rego ing , that the f i rs t respondent is also "a pe rson " as 

in tended by the p rov is ions o f sect ion 28 o f the Magis t ra tes ' Cour ts A c t . 

(a) any person w h o res ides, carr ies on business or is e m p l o y e d 

w i t h i n the d is t r i c t ; 

(b) any par tnersh ip w h i c h has business premises s i tuated or 

any m e m b e r w h e r e o f resides w i t h i n the d i s t r i c t ; 

(c) any person wha teve r , i n respect o f any p roceed ings 

inc iden ta l to any ac t i on or p roceed ing ins t i tu ted i n the cou r t 

by such person h i m s e l f ; 

(d) any person , whe the r o r no t he resides, carr ies o n business 

or is e m p l o y e d w i t h i n the d is t r i c t , i f the cause o f ac t ion 

arose w h o l l y w i t h i n the d i s t r i c t ; 

(e) ( i t deals w i t h in te rp lead ings proceed ings) . . . 

( f ) any defendant (whe the r i n conven t i on or r econven t i on ) w h o 

appears and takes no ob jec t i on to the j u r i s d i c t i o n o f the 

cour t ; 

(g ) any person w h o o w n s i m m o v a b l e p roper ty . . . " 
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[21 ] I n the summons , the appe l lan t , as i t was o b l i g e d to do , a l leged that the 

Grob le rsda l cour t had j u r i s d i c t i o n to enter ta in i ts c l a i m . T h i s a l l ega t ion was 

den ied i n the plea. On these p lead ings , the onus was o n the appe l lan t to p r o v e that 

the Grob le rsda l cour t h a d j u r i s d i c t i o n - see Buys v Roodt (nou Otto) 2000 1 S A 

535 ( 0 ) a t 5 3 9 E - G . 

[ 22 ] I t appears that even i f a specia l p lea d e n y i n g j u r i s d i c t i o n ("exceptio fori 

declinaloria) had been ra ised , the onus t o p rove that the cou r t had j u r i s d i c t i o n 

w o u l d r e m a i n on the p l a i n t i f f - see Lieherman v Van der Stel Furniture 

Manufacturers (Pty) Ltd 1963 1 S A 769 (T ) at 7 7 1 A - 7 7 2 D . 

[23 ] I m e n t i o n th is , because, a l t h o u g h he d i d no t argue that the appe l lan t d i d not have 

the onus. M r H i g g i n s subm i t t ed that the respondents , in the i r p lea , ough t to have 

ra ised the i r ob jec t ion to j u r i s d i c t i o n i n the f o r m o f a specia l p lea . In th is regard he 

re fer red us to the case o f Purser & Another v Sales & Another 2001 3 S A 445 

( S C A ) at 4 5 2 A - D . I do no t consider th is j u d g m e n t t o p r o v i d e au tho r i t y f o r an 

a rgumen t that i t is i n c u m b e n t on a de fendant , d e n y i n g that the cour t has 

j u r i s d i c t i o n , to raise that p o i n t i n the f o r m o f a specia l p lea. I n any event , n o t h i n g 

tu rns on th i s , as the appe l lan t , ei ther w a y , bore the onus as I have i l l us t ra ted . 

N o a rgument to the con t ra ry was presented to us. 
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T h e sect ion 45 argument 

[ 26 ] Be fore us. M r H i g g i n s ra ised an argument based o n the p rov i s i ons o f sect ion 45 o f 

the Magis t ra tes ' Cour ts A c t . 

[ 27 ] Sec t ion 45(1) reads as f o l l o w s : 

"45 . Ju r i sd i c t i on b y consent o f par t ies 

(1) Subject to the p rov is ions o f sect ion 46 , the cour t shal l have 

j u r i s d i c t i o n to de termine any act ion o r p roceed ing o the rw ise 

[ 24 ] I n the end, ba r r i ng an a rgumen t presented to us b y M r H i g g i n s w i t h reference to 

sect ion 45 o f the Mag is t ra tes ' Cour ts A c t , w h i c h I w i l l b r i e f l y re fer to later, the 

m a i n issue f o r dec is ion b e f o r e us was whe the r o r no t the Grob ie rsda l cour t had 

j u r i s d i c t i o n as in tended b y the p rov i s i ons o f sect ion 28(1 ) (a) . n a m e l y w h e t h e r or 

not the appel lant had succeeded i n p r o v i n g that the cour t had j u r i s d i c t i o n ove r the 

respondents because they res ided , car r ied o n business o r we re e m p l o y e d w i t h i n 

the Grob ie rsda l d is t r ic t w h e r e the ac t ion was ins t i tu ted . T h i s was also the c r u x o f 

the f i n d i n g o f the learned magis t ra te , supra^ n a m e l y that th is onus had not been 

d ischarged. 

[ 2 5 ] I t is conven ien t to add , at th is po in t , that i t was no t d isputed that the cour t d i d not 

have j u r i s d i c t i o n i n t e r m s o f the p r o v i s i o n s o f sect ion 28(1 ) (d) because the 

contracts were s igned i n Pre to r ia , and i t was c o m m o n cause be fo re us that the 

w h o l e cause o f ac t ion d i d no t arise w i t h i n the Grob ie rsda l d is t r i c t . 
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b e y o n d the j u r i s d i c t i o n , i f the part ies consent i n w r i t i n g thereto: 

P r o v i d e d that no court o ther than a cour t h a v i n g j u r i s d i c t i o n under 

sect ion twen ty -e i gh t sha l l , except where such consent is g i ven 

spec i f i ca l l y w i t h re ference to par t i cu la r p roceed ings a l ready 

ins t i tu ted o r about to be ins t i t u ted i n such cour t , have j u r i s d i c t i o n 

i n any such mat ter . " 

[28 ] The a rgument o f M r H i g g i n s , w h i c h he descr ibed as his best a r g u m e n t goes l i ke 

th i s : sho r t l y af ter i ns t i t u t i ng the ac t i on , the appe l lan t , o n an ex parte basis, 

ob ta ined an order fo r the at tachment o f the equ ipmen t i n the bake ry , p e n d i n g the 

ou tcome o f the case. T h e at tachment was a i m e d at p ro tec t i ng the appel lant 's 

r ights i n so far as g u a r d i n g against fu r ther loss or damage to the e q u i p m e n t was 

concerned. On the re tu rn date o f t h i s ex parte i n t e r i m order , w h i c h was 

22 February 2 0 0 6 . and w e l l after the ac t i on was ins t i t u ted , a f i na l o rder was 

obta ined by agreement be tween the par t ies. T h i s f i na l order does no t f o r m par t o f 

the record . Never the less , M r H igg i ns a rgued tha t , by consen t ing to the f i na l 

order, the respondents consented to the j u r i s d i c t i o n o f the cour t , i n the sp i r i t o f 

sect ion 45 , so that later a rguments that the cour t d i d no t have j u r i s d i c t i o n , as 

uphe ld by the mag is t ra te , we re fu t i l e and w i t h o u t mer i t . I t was argued that the 

f i na l order ( w h i c h w e d i d no t see) const i tu tes the necessary "consent i n w r i t i n g " t o 

the court 's j u r i s d i c t i o n , as requ i red by the p rov i s i ons o f sect ion 45 (1 ) . 
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I n t h i s r e g a r d , w e w e r e r e f e r r e d t o an ex t rac t f r o m a t e x t b o o k c o n t a i n i n g 

c o m m e n t a r y o n t he Mag i s t r a t es ' C o u r t s A c t , a n d , i n th is i ns tance , c o m m e n t a r y o n 

the p r o v i s i o n s o f sec t ion 4 5 . I p r e s u m e tha t the a u t h o r i t y emanates f r o m w o r k by 

the l ea rned au tho rs Jones and Buckle, a l t h o u g h i t was no t i d e n t i f i e d as such b y 

M r H i g g i n s . 

I t i s u s e f u l t o cons ide r a n d quo te an ex t rac t from w h a t the l ea rned a u t h o r h a d to 

say: 

' "Consen t i n w r i t i n g ' . T h e sec t i on does no t requ i re t he consen t t o be i n the 

f o r m o f 'an express ag reemen t i n w r i t i n g execu ted b y the par t ies ' . T h e 

sec t i on m e r e l y requ i res tha t the par t i es m u s t consent i n w r i t i n g ; each pa r t y 

m a y separa te ly consen t a n d t h e r e need be n o t h i n g i n the f o r m o f an 

a g r e e m e n t b e t w e e n t h e m ; i t is n o t even r e q u i r e d tha t any such consen t 

need be s igned b y e i the r pa r t y - t he re m u s t be a w r i t i n g o r w r i t i n g s w h i c h 

cons t i t u t e p r o o f that each o f the pa r t i es has consented to the j u r i s d i c t i o n . 

T h u s t he r e q u i r e m e n t o f the s e c t i o n that the par t ies ' consen t i n w r i t i n g is 

sa t i s f i ed i f the consen t is e m b o d i e d i n co r respondence b e t w e e n the 

a t to rneys o f the pa r t i es , o r b y t h e w r i t t e n consent o f the d e f e n d a n t a n d the 

issue o f s u m m o n s b y the p l a i n t i f f a l l e g i n g the consent o f the par t ies . . . " 

F r o m the a f o r e g o i n g , i t is c lear that s o m e f o r m o f w r i t i n g is r e q u i r e d to sat isfy ' the 

r e q u i r e m e n t s o f sec t ion 4 5 . B e f o r e us , there w a s no s ign w h a t s o e v e r o f such a 
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A n d 

consent o n the part o f the respondents. There was no at tempt by M r H i g g i n s to 

p o i n t ou t such consent. I ndeed , such " w r i t i n g " as there was . d isp lays s t rong and 

unequ ivoca l submiss ions b y the respondents that the Grob le rsda l cour t d i d not 

have j u r i s d i c t i o n to hear the matter : i n an o p p o s i n g a f f i dav i t to the ex parte 

app l i ca t i on , dated 21 Februa ry 2006 , t h e day before the re tu rn date, the second 

respondent , on beha l f o f b o t h respondents , makes the f o l l o w i n g a l legat ions w h e n 

dea l i ng w i t h the suppo r t i ng a f f i dav i t to th is ex parte app l i ca t i on ( I quote extracts 

w i t h o u t dea l ing w i t h the f u l l con tex t o f the den ia ls by reference to the par t i cu la r 

paragraphs i n the suppo r t i ng a f f i dav i t ) : 

" E k on tken dat d ie bes ighe id doen (sic) onder d ie naam B u t t e r f i e l d Bread 

M a r b l e H a l l te C o t t o n F i e l d Cent re , h /v R a i l w a y - en Eerste Strate, M a r b l e 

H a l l . D i e respondent doen sedert 1 M e i 2 0 0 4 n ie meer bes ighe id n ie , en 

w o r d d ie bes ighe id bekend as B u t t e r f i e l d B read M a r b l e H a l l v a n a f 1 M e i 

2004 deur m n r Pieter v a n V u u r e n bed ry f . " ; 

A n d 

" E k on tken dat d ie agbare h o f j u r i s d i k s i e het o m h ie rd ie aks ie te be reg , 

aangesien d ie respondent n ie meer bes ighe id doen b inne d ie j u r i s d i k s i e 

van bogenoemde agbare h o f n i e . " ; 
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"Ooreenkomst ig d ie bepa l ings van a r t i ke l 21 van d ie W e t op 

K red ie too reenkoms te . W e t no 75 van 1980, net d ie agbare h o f n ie 

j u r i sd i ks i e o m h ie rd ie saak te bereg n i e . " ; 

And 

" E k is tans w o o n a g t i g te S immetr ies t raat 2 5 8 , M e y e r s p a r k Pre to r ia en is 

d i t o o k d ie geregis t reerde adres v a n die respondent . . . D i e respondent is 

n ie i n besi t v a n d ie bates waarna v e r w y s w o r d n ie , aangesien m n r Pieter 

v a n V u u r e n sedert 1 M e i 2004 i n besi t is van h ie rd ie bates. " ; 

A n d 

" E k verk laar dat d ie respondent n ie i n besi t is v a n die bates n ie , maar dat 

m n r Pieter v a n V u u r e n sedert 1 M e i 2004 i n bes i t is van d ie bates en d ie 

bakkery v i r sy eie r eken ing b e d r y f me t d ie v o i l e medewete en kenn i s v a n 

d ie app l i kan t . " 

There are other ext racts f r o m th is oppos ing a f f i d a v i t w h i c h c lear ly suggests qu i te 

the opposi te f r o m a consent to j u r i s d i c t i o n . It is a lso clear f r o m the p r o v i s i o n a l 

order that it w o u l d o n l y operate as an i n t e r i m a t tachment p e n d i n g the dec i s ion o f 

the ac t ion . W h e r e the respondents c lea r l y i nd ica ted the i r a rgumen t tha t the 

Grob ie rsda l cour t d i d n o t have j u r i s d i c t i o n , I fa i l to see h o w an agreement to a 

f i na l order w h i c h w o u l d o n l y be e f fec t i ve p e n d i n g the ou tcome o f the ac t i on . 
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where the ques t ion o f j u r i s d i c t i o n w o u l d be v i g o r o u s l y at tacked- c o u l d cons t i tu te 

a "consent i n w r i t i n g " to j u r i s d i c t i o n as in tended by the p rov i s i ons o f sect ion 45 . 

I add that th i s a rgumen t , based on the p r o v i s i o n s o f sect ion 45 . was not ra ised i n 

the w r i t t e n heads o f a rgument presented to the learned magis t ra te be fore he gave 

j u d g m e n t , so that he d i d no t deal w i t h t h e mat te r at a l l . M o r e o v e r , th is a rgumen t 

was no t ra ised i n the not ice o f appeal e i ther , so that the learned mag is t ra te , w h e n 

f u r n i s h i n g add i t i ona l reasons fo r h is j u d g m e n t upon receipt o f the no t i ce o f 

appea l , d i d no t deal w i t h the sect ion 45 a rgumen t ei ther. 

F i n a l l y , I add that the a rgument was not ra ised i n the heads o f a rgument presented 

to us ei ther. T h e f i rs t w e heard about i t , was w h e n i t was raised b y M r H i g g i n s . 

U n d e r these c i rcumstances, i t is d o u b t f u l whe the r the a rgument shou ld be 

enter ta ined at a l l . T h e learned author, E rasmus Superior Court Practice, says the 

f o l l o w i n g at B l - 3 5 8 : 

" W h e n a bona fide e f fo r t has been made , i n no t i ng an appeal , t o state 

c lear ly and spec i f i ca l l y the g rounds o f appeal , and other o r fu r ther g rounds 

o f appeal are subsequent ly f o u n d to ex is t , the cou r t w i l l a l l o w 

a m p l i f i c a t i o n o f the grounds i n a p roper case, subject to any orders as to 

ad jou rnmen t and costs rendered necessary b y the inadequacy o f the 

o r i g i n a l no t i ce . Such a m p l i f i c a t i o n w i l l be cons idered mo re f a v o u r a b l y i f 

the appe l lan t has g i v e n t imeous n o t i c e to the cour t and to the respondent . 
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There shouSd i n the n o r m a l course be a fo rma l app l i ca t i on fo r amendmen t , 

on not ice o f m o t i o n w i t h suppor t i ng a f f idav i ts s h o w i n g cause f o r re l ie f , 

bu t the appeal cour t m a y i n i ts d iscre t ion a l l o w an a m e n d m e n t o f the 

grounds at the hear ing , w i t h o u t requ i r i ng an a f f i d a v i t t o be f i l e d , i f there 

has been adequate no t i ce . " 

B e f o r e us, none o f these f o rma l i t i es were c o m p l i e d w i t h . Never the less , w e 

a l l o w e d M r H i g g i n s to m a k e h is submiss ions . For the reasons m e n t i o n e d ear l ier , 

1 a m o f the v i e w that there is no m e r i t i n the argument , firstly because there is no 

"consent i n w r i t i n g " as requ i red b y the p rov is ions o f sec t ion 45(1). and second ly 

because, wha teve r " w r i t i n g " there was , conta ins a c lear ob jec t i on b y the 

respondents to the Grob ie rsda l cour t exerc is ing j u r i s d i c t i o n over the case. 

Se lec t ion o f the domicilium address w i t h i n the Grob ie rsda l d is t r i c t 

[ 32 ] One o f the po in ts raised i n the no t i ce o f appea l , a l though not a rgued w i t h any fo rce 

be fo re us, is a submiss ion that the learned magist rate erred i n n o t a t tach ing 

su f f i c ien t s ign i f i cance to the fac t that the respondents chose the M a r b l e H a l l 

address as the i r domicilium address, supra, i n the contracts . 

[33 ] I t is c lear f r o m the author i t ies that the cho ice o f a domicilium address i n a 

cont rac t , w i t h i n the j u r i s d i c t i o n o f the cour t i n quest ion , is no t enough to establ ish 

the j u r i s d i c t i o n o f that cour t - see Geyser v Nedbank Ltd and Others: In re 
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Nedbank Ltd v Geyser 2 0 0 6 4 SA 544 ( W L D ) at 5 4 6 D - E and the other cases there 

quo ted . 

[ 34 ] I n Mayne v Main 2001 2 S A 1239 ( S C A ) at 1 2 4 3 B - E i t was he ld that a pe rson 

mus t be sued i n the cou r t h a v i n g j u r i s d i c t i o n at the place where he is res id i ng at 

the t i m e w h e n the s u m m o n s is served. I n the same j u d g m e n t , at 1 2 4 2 H , i t was 

rea f f i rmed that the onus o f es tab l ish ing j u r i s d i c t i o n based on the defendant 's 

res idence rests o n the p l a i n t i f f . 

[ 3 5 ] On the same subject o f the domicilium address the learned mag is t ra te , i n h is 

add i t i ona l reasons, quo ted f r o m Jones and B u c k l e The Civil Practice of the 

Magistrate's Court in South Africa 9 t h ed v o l 1 p45 as f o l l o w s : 

" I t is submi t ted that the e lec t ion o f an address domicilium citandi el 

executandi is no t to be equated w i t h res idence ( m a y I add or ' p r i nc i pa l 

place o f business') and that the e lec t ion o f such an address does not con fe r 

j u r i s d i c t i o n u p o n a magistrate 's cour t over the pe rson o f a defendant . " 

S o m e ev idence on the quest ion o f j u r i sd i c t i on 

[ 36 ] I t is conven ien t to re fer t o re levant po r t i ons o f the ev idence presented b y the 

appel lant as p la in t i f f . 

[ 37 ] T h e f i rs t wi tness was M r F l o r i s v a n Z y l , f i n a n c i a l d i rec to r o f t he appe l lan t . 

H e cou ld not deny that the s u m m o n s in the Pretor ia case was a l ready served on 
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the second respondent at h is Pretor ia address, supra, i n 2005 . H e d i d not k n o w o f 

any res ident ia l address w h i c h the second respondent m a y have had i n Grob ie rsda l 

at the t i m e . H e k n e w that a mee t ing had been he ld w i t h a v i e w to t rans fe r r i ng the 

business to M r V a n V u u r e n and he k n e w that the second respondent w a s , at a l l 

re levant t imes , no l o n g e r i n v o l v e d w i t h the day to day act iv i t ies o f the bakery . 

Th is is co r robo ra t i on o f the ev idence presented b y the second respondent o n oa th , 

supra i n h is o p p o s i n g a f f i dav i t to the a t tachment app l i ca t i on and also i n h is 

oppos ing a f f i dav i t t o the summary j u d g m e n t app l i ca t i on to w h i c h 1 w i l l re fe r 

hereunder. The w i tness k n e w that V a n V u u r e n was r u n n i n g the business. The 

mee t i ng a l ready t o o k p lace i n 2005 , a c c o r d i n g to the w i tness . H e k n e w that V a n 

der M e r w e , the second respondent, was no t i n v o l v e d i n the r u n n i n g o f the 

business from the t i m e w h e n the Pre tor ia ac t i on was launched i n 2005 . 

The f o l l o w i n g passage o f the ev idence under c ross -examina t i on is perhaps 

no tewor thy : 

" N o u meneer u sal o o k n ie k a n on t ken dat op daard ie dag en d a t u m toe 

h ie rd ie d a g v a a r d i n g i n 2006 u i t ge re i k is toe het h ie rd ie bes ighe id H e n q u e 

het n ie meer bes ighe id daar gedoen n ie . M n r V a n V u u r e n het daar 

bes ighe id gedoen . — E k kan d i t n ie beaam o f on t ken n ie w a n t ek w e e t n ie 

wa t hu l le o o r e e n k o m s was en o f hu l l e u i t e i n d e l i k by hu l le oo reenkoms 

gehou het n ie . D i t is h o e k o m ons to t d ie dag w a t ons me t al ons prosesse 

beg in het m n r D e V i l l i e r s m n r V a n der M e r w e aanspreek l i k gehou het v i r 

a l les." 
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T h e w i tness c o u l d also n o t deny that the respondents approached one M r Ger r i t 

P r i ns l oo , o f the appel lant 's business, w i t h a v i e w to se l l ing the bakery . T h i s is 

deal t w i t h i n the o p p o s i n g a f f i dav i t to the s u m m a r y j u d g m e n t app l i ca t i on . 

T h e f o l l o w i n g was also sa id i n c ross -examina t i on : 

" E n dan ten s lot te meneer dat D u r o f i n . ekskuus t og dat Henque d ie eerste 

ve rweerde r het geen bes ighe id meer gedoen h ier by M a r b l e H a l l vandat 

m n r V a n V u u r e n die bes ighe id h ie r oo rgeneem het n ie . D i t w i l se V a n 

V u u r e n het h ie rd ie bes ighe id me t sy eie r eken ing bedry f , h y het geensins 

en ige oorbetaa l (onhoorbaar ) d ie eerste verweerder Henque gemaak n ie . — 

- Ja ek weet n ie w a t hu l le oo reenkoms was n ie . 

U kan d i t n ie be tw is n ie? — N e e . " 

T h e second w i tness . Jack B r u m l e r , w a s a va lua to r and c o u l d not m a k e any 

c o n t r i b u t i o n w i t h regard to the quest ion o f j u r i s d i c t i o n . 

T h e t h i r d and last w i tness was the appel lant 's a t torney o f reco rd . M r Stewar t . H e 

c o n f i r m e d that the second respondent p a i d h i m a v i s i t i n Pre tor ia i n 2005 w h e n 

the Pre tor ia ac t ion was also launched. H e c o n f i r m e d that the second respondent 's 

street address was s i tuated i n M e y e r s p a r k at the t i m e . He d i d not k n o w w h e r e the 

second respondent was res ident i n 2006 . 
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T h e f o l l o w i n g was said i n c ross -examina t i on : 

" U k a n o o k nie be tw is meneer dat hy op daardie s tad ium n ie meer 

be t rokke was o f w e r k verrig het vir d ie tweede ve rweerde r h ie r b y M a r b l e 

H a l l bakkery nie? — Ek kan d i t n ie be tw is n ie maar d i t was n o g steeds sy 

beslote kooperas ie w a a r v a n hy d ie l i d was. 

E n meneer kan u be tw is dat i n 2 0 0 6 toe h ie rd ie aks ie ingeste ! het , het d ie 

beslote kooperas ie n ie meer bes ighe id gedoen h ie r i n M a r b l e H a l l n ie? — 

E k dra n ie kenn is daarvan n ie . " 

So m u c h f o r the ev idence tendered d u r i n g the t r i a l . 

I n c l u d e d i n the record , o n p 8 0 , is a w r i t t e n o f f e r b y Pieter v a n V u u r e n , dated 

27 September 2005 , addressed to the B u t t e r f i e l d head o f f i ce , c o n t a i n i n g an o f fe r 

to b u y the M a r b l e H a l l baker}-. De ta i l s o f the purchase p r i ce and the tender to pay 

o v e r proceeds o f sales to Shopr i te are con ta ined i n th is o f fer . A s I i nd i ca ted , V a n 

V u u r e n d i d not g ive ev idence. 

I n h is a f f i dav i t oppos ing the s u m m a r y j u d g m e n t app l i ca t i on , dated A p r i l 2 0 0 6 . the 

second respondent rev is i ted some o f the aspects a l ready cove red i n h is o p p o s i n g 

a f f i d a v i t t o the at tachment app l i ca t i on , supra. H e stated that the ar rangement w i t h 

V a n V u u r e n , g o i n g back to M a y 2004 , was conc luded w i t h the f u l l k n o w l e d g e o f 

the appel lant . T h e ev idence, i n i ts t o ta l i t y , suggests that th is was indeed the case. 
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H e a l so r e a f f i r m e d t h a i at t he r e l e v a n t t i m e he d i d n o t stay i n t h e G r o b l e r s d a l area 

n e i t h e r d i d the f i r s t r e s p o n d e n t ca r r y o n bus iness t he re . 

T h e test t o be a p p l i e d w h e n a b s o l u t i o n is s o u g h t 

[ 4 7 ] T h e f o l l o w i n g i s sa id i n Claude Neon Lights (SA) Ltd v Daniel 1976 4 S A 4 0 3 

( A D ) at 4 0 9 F - H : 

" . . . w h e n a b s o l u t i o n f r o m the i ns tance is s o u g h t at t h e c lose o f p l a i n t i f f s 

case, t he test t o be a p p l i e d is n o t w h e t h e r t h e e v i d e n c e l e d b y p l a i n t i f f 

es tab l i shes w h a t w o u l d f i n a l l y b e r e q u i r e d t o be e s t a b l i s h e d , b u t w h e t h e r 

there is e v i d e n c e u p o n w h i c h a c o u r t , a p p l y i n g i ts m i n d r e a s o n a b l } ' t o s u c h 

e v i d e n c e , c o u l d o r m i g h t ( n o t s h o u l d , n o r o u g h t t o ) f i n d f o r the p l a i n t i f f 

D i d the a p p e l l a n t succeed i n d i s c h a r g i n g the onus o f p r o v i n g tha t t he G r o b l e r s d a l c o u r t 

h a d j u r i s d i c t i o n i n t e r m s o f t h e p r o v i s i o n s o f sec t i on 28? 

[ 4 8 ] I h a v e re fe r red t o the e v i d e n c e . T h e a p p e l l a n t c o u l d o f f e r n o e v i d e n c e t o the 

e f fec t tha t t he f i r s t r e s p o n d e n t w a s s t i l l c a r r y i n g o n bus iness i n M a r b l e H a l l at t he 

t i m e w h e n the a c t i o n w a s i n s t i t u t e d at t he b e g i n n i n g o f 2 0 0 6 . 

[ 4 9 ] T h e w e i g h t o f t h e e v i d e n c e i n d i c a t e s , o n the o v e r w h e l m i n g p r o b a b i l i t i e s , t ha t t he 

f i r s t r esponden t w a s n o t c a r r y i n g o n bus iness i n M a r b l e H a l l at t h e r e l e v a n t t i m e . 

T h e p r o b a b i l i t i e s i n d i c a t e tha t V a n V u u r e n w a s i n cha rge a n d the re is n o e v i d e n c e 

w h a t s o e v e r to sugges t t ha t he r a n the bus iness f o r the f i r s t r e s p o n d e n t b a k e r y o r 
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w h i l e in i ts e m p l o y . T h e ev idence suggests, o n the p robab i l i t i es , and th i s is 

und ispu ted , that V a n V u u r e n had taken ove r the business w i t h the b less ing o f the 

appel lant . T h i s p robab l y happened i n 2 0 0 4 a l ready. There is also an i n d i c a t i o n i n 

the ev idence that V a n V u u r e n . i n t u rn , a lso abandoned the bakery . 

On the ev idence i t is c lear , and und ispu ted , that the second respondent d i d not 

reside or do business i n Grob ie rsda l at the re levant t ime . I t is und ispu ted that he 

already stayed i n P re to r ia i n 2005 . 

The f i nd ings o f fact made b y the learned mag is t ra te , as expressed i n h is j u d g m e n t 

and add i t i ona l reasons f o r j u d g m e n t , w e r e that w h e n s u m m o n s was issued i n 

January 2 0 0 6 . the respondents we re no longer i n M a r b l e H a l l and that 

V a n V u u r e n was r u n n i n g the bakery at the t i m e . 

I n h is add i t i ona l reasons, the learned mag is t ra te puts i t as f o l l o w s : 

" D i e getu ien is v o o r h ierd ie h o f was dat d ie h o o f p l e k van bes ighe id 

a a n v a n k l i k te M a r b l e H a l l was maar dat ten tye v a n u i t r e i k i n g van 

dagvaa rd ing n ie eerste o f tweede ve rweerde r n o g enige bes ighe id te 

M a r b l e H a l l b e d r y f het n ie . D i e i n d r u k w a t gelaat was , was dat bes ighe id 

deur 'n sekere m n r V a n V u u r e n o p daard ie t yds t i p b e d r y f was . 
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[52 ] A cou r t o f appeal w i l l be s l o w to in ter fere w i t h f i n d i n g s o f fact made b y the cour t 

a quo. T h e w e l l - k n o w n p r inc ip les are set ou t i n R v Dhlumayo and Another 1948 

2 S A 677 ( A D ) at 705 -706 . On 706 , the learned j u d g e o f appeal also p o i n t e d out 

that the same general p r inc ip les w i l l gu ide a cour t o f appeal b o t h i n c i v i l and 

c r i m i n a l cases. 

[53 ] On the ava i l ab le ev idence , and bear ing i n m i n d the test to be app l i ed w h e n 

abso lu t i on is sought at the end o f the p l a i n t i f f s case, I can f i n d no m i s d i r e c t i o n on 

the par t o f the learned magis t ra te w h i c h w o u l d j u s t i f y th is cour t to in ter fe re w i t h 

h is f i nd i ngs . M o r e o v e r . I f i n d no i n d i c a t i o n , o n the ev idence and the cross-

e x a m i n a t i o n , that the learned magis t ra te m a y have come to a d i f fe ren t conc l us i on 

i f the t r i a l had r u n its course. 

Yet another b i te at the p rove rb ia l cherrv 

[54 ] On the day af ter th is mat ter came be fo re us, and w h e n the p repara t ion o f th i s 

j u d g m e n t had reached th is advanced stage o f d i c ta t i on , w e rece ived a v i s i t f r o m 

counse l i n chambers . W e were i n f o r m e d b y M r H i g g i n s that he w a n t e d to f i l e 

fu r ther heads o f a rgument , and raise fu r ther a rguments no t canvassed i n the cour t 

a quo or i n the no t i ce o f appeal or, f o r that mat ter , i n ear l ier heads o f a rgument . 

D i e borgs te l l i ngsak te was i n Pre to r ia geteken en n ie eerste o f tweede 

ve rweerde r het meer 'n h o o f p l e k v a n bes ighe id gehad i n M a r b l e H a l l -

geen bes ighe id was meer b e d r y f n i e . " 
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D u r i n g our d iscuss ion w i t h M r H i g g i n s and M r S t r y d o m . w e asked the f o r m e r 

whe the r he in tended a p p l y i n g to re -open the case, because the i m p r e s s i o n was 

created that he m a y have been seek ing to in t roduce n e w ev idence . W e were 

i n f o r m e d that the appel lant was not ask ing to re -open the case bu t o n l y to raise 

n e w a rguments , as exp la ined . W e gave M r H i g g i n s leave to f i l e fu r the r heads o f 

a rgument by the same a f te rnoon and w e gave M r S t r y d o m the o p p o r t u n i t y t o file 

heads o f a rgument i n rebu t ta l . 

I n o w to proceed to deal w i t h the fu r ther a rguments . 

T h e au tho r i t y o f the appeal cour t to hear fu r ther legal po in ts on appeal not ra ised 

i n the l o w e r cour t 

I a l ready touched o n t h i s subject ear l ier w h e n p o i n t i n g out that w e a l l o w e d 

M r H i g g i n s , du r i ng the hear ing before us, to deal w i t h the a rgumen t based on the 

submiss ion that the respondent had consented to the j u r i s d i c t i o n o f the 

Grob ie rsda l cour t . 

I n h is fu r ther heads o f a rgumen t . M r H i g g i n s deve loped the submiss ion fu r ther , 

b y re fe r r i ng us to the case o f Argus Printing & Publishing Co Ltd v Die Pers 

Korporasie van Suid-Afrika Bpk; Argus Printing & Publishing Co Ltd v Rapport 

Uitgewers (Edms) Bpk 1975 4 S A 814 ( A ) w h e r e the f o l l o w i n g was said at 

8 2 2 B - C : 
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" . . . d i t h o e f n o u l i k s gese te w o r d dat d i t u i ters onbev red igend sou wees as 

h ie rd ie h o f se bevoegdhe id daartoe bepe rk sou wees o m te besl is o f d ie 

u i tspraak v a n C O L E M A N R, ko r rek is op d ie basis waa rop d ie saak v o o r 

ho rn beredeneer is, t e r w y l ons v a n oordee l is dat a lbe i par tye i n d ie h o f 

a quo d ie regsposis ie n ie j u i s inges ien het n ie en dat o o k d ie u i t sp raak v a n 

daardie h o f v a n 'n verkeerde s ien ing van d ie regspos is ie u i tgaan. D i t sou 

die v reemde g e v o l g m e e b r i n g dat 'n r e g s d w a l i n g aan d ie kan t v a n d ie par ty 

h ierd ie h o f i n sy bes l i ss ing oor d ie aange leenthe id sou k o n b i n d . . . " 

I add that i n Argus Printing, i t appears that counse l f o r the appe l lan t ra ised a n e w 

g r o u n d o f excep t ion re la t i ng to the p roper i n te rp re ta t i on o f the C o p y r i g h t A c t , 63 

o f 1965. I t appears that the except ions we re ra ised against pleas f i l e d by the 

respondents and that no ev idence had as ye t been l ed i n the cour t b e l o w . 

I t is also n o t e w o r t h y , i n m y v i e w , that the cour t o f appea l , af ter u p h o l d i n g the 

appeal on the strength o f the n e w excep t i on g r o u n d ra ised, d i d not a l l o w the 

appel lant costs o f the appeal . 

I n deve lop ing h is a rgumen t fur ther , counsel f o r the appe l lan t also re fer red us to 

Alexkor Ltd v The Richtersveld Community 2 0 0 4 5 S A 460 ( C C ) at 4 7 6 F - 4 7 7 D . 

The issue was whe the r a l i t i gan t w h o had express ly abandoned a legal con ten t i on 

i n the court b e l o w , was en t i t l ed to rev i ve the c o n t e n t i o n on appeal . T h e case 
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or ig ina ted as an a p p l i c a t i o n i n the L a n d C l a i m s Cou r t and ended u p i n the 

Cons t i tu t i ona l Cou r t . I t appears that i t w a s a lega l po in t that was r e v i v e d . 

I n a l l o w i n g the l i t i gan t to rev ive the p o i n t o r i g i n a l l y abandoned, the f o l l o w i n g 

was said b y the Cons t i t u t i ona l Cour t : 

"The rationale f o r th is ru le is that the du ty o f an appeal cou r t is t o 

ascer ta in w h e t h e r the l o w e r cou r t reached a correct conc l us i on o n the case 

before i t . T o prevent the appeal cour t f r o m cons ide r ing a lega l con ten t i on 

abandoned i n a cou r t b e l o w m i g h t prevent i t f r o m p e r f o r m i n g th is du t y . 

Th is c o u l d lead to an in to le rab le s i tua t ion , i f the appeal cour t we re b o u n d 

by a m i s t a k e o f l a w on the par t o f a l i t i gan t . T h e resul t w o u l d be a 

c o n f i r m a t i o n o f a dec is ion that is c lear ly w r o n g . A s the cour t pu t i t : 

' I f the c o n t e n t i o n the appel lant n o w seeks to rev i ve is g o o d , and the o ther 

t w o bad , i t means that th is cour t , b y re fus ing to invest igate i t , w o u l d be 

u p h o l d i n g a w r o n g order. ' ( N o t e : th is is a reference to w h a t was said i n 

Paddock Motors (Pty) ltd v Jgesund 1976 3 S A 16 ( A ) at 24F. ) I t is 

therefore open to A l e x c o r and the gove rnmen t t o raise i n th is cou r t the 

legal con ten t i on w h i c h they abandoned i n the S C A . H o w e v e r , t hey m a y 

on l v do so i f the con ten t ion is cove red bv the p lead ings and the ev idence 

and i f i ts cons ide ra t ion i n v o l v e s no unfai rness to the R i ch te r sve ld 

c o m m u n i t y . ( N o t e : th is is a re ference to Cole v Government of the Union 

of South Africa 1910 A D 263 at 272 -273 . ) The legal con ten t ion mus t , i n 

other w o r d s , raise no new factual issues. The ru le is the same as that 
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w h i c h governs the ra is ing o f a n e w p o i n t o f l a w on appeal . I n te rms o f 

that ru le ' i t is open to a par ty to raise a n e w po in t o f l a w o n appeal f o r the 

f i rs t t i m e i f i t i nvo l ves no unfa i rness . . . and raises no n e w fac tua l issues'." 

(Emphas i s added.) 

T h e cons t i t u t i ona l cour t he l d , at 4 7 7 D - F , that the legal a rgument sought to be 

r e v i v e d , d i d not raise n e w factua l issues and its cons idera t ion w o u l d no t i n v o l v e 

any un fa i rness to the R ich te rsve ld c o m m u n i t y w h i c h had been able t o dea l f u l l y 

w i t h th is n e w po in t . 

A l t h o u g h counse l f o r the appel lant , co r rec t l y , quo ted the w h o l e passage i n h is 

n e w heads o f a rgument , he d i d no t deal w i t h the p o r t i o n w h i c h I have emphas ised. 

I w i l l rever t t o th is issue hereunder. I w i l l re fer to i t as " the Alexkor p r o v i s o " . 

Ju r i sd i c t i on i n regard to sect ion 45 o f the Mag is t ra tes ' Cour ts A c t 

I a l ready deal t w i t h th is issue ear l ier i n th is j u d g m e n t , and be fo re w e were 

approached b y M r H i g g i n s to raise fu r the r a rguments i n n e w heads o f a rgumen t . 

I n the n e w heads o f a rgument , i t does no t appear as t h o u g h the submiss ions 

a l ready deal t w i t h we re deve loped any fu r ther . T h e m a i n thrust o f the a rgumen t is 

that i n consen t ing to the draf t order on the re tu rn date o f the ex parte app l i ca t i on , 

the respondent had "consented i n w r i t i n g " to the j u r i s d i c t i o n o f the Grob le rsda l 

cour t i n the sp i r i t o f the p rov is ions o f sec t ion 4 5 , quo ted above. Fo r the reasons 
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a l ready men t i oned . I repeat m y conc lus i on that the appe l lan t had fa i l ed to p rove 

such a "consent i n w r i t i n g " as requ i red by the sect ion and the author i t ies a l ready 

deal t w i t h . 

I add that , g i ven the w o r d i n g o f the Alexkor p r o v i s o , supra, i t m a y no t , a f ter a l l 

be open to th is cour t o f appeal to enter ta in th is a rgument based on sect ion 45 at 

a l l : i n the spi r i t o f the dictum o f the Cons t i t u t i ona l C o u r t , i t shou ld be observed 

that the n e w con ten t ion is no t covered b y the p lead ings o r the ev idence and i t is 

fa i r t o say that to ra ise i t at th is late stage m a y w e l l lead to p re jud i ce or 

"un fa i rness" to the respondent . 

Ju r i sd i c t i on per ta in ing to sect ion 28(1 )(a) o f the Mag is t ra tes ' Cour ts A c t - the 

reg is tered address o f the respondent 

I t is conven ien t to aga in quo te sect ion 28(1 ) (a) : 

" Ju r i sd i c t i on i n respect o f persons - (1) Sav ing any o ther j u r i s d i c t i o n 

assigned to a cour t b y th is A c t o r b y any other l a w , the persons i n respect 

o f w h o m the cou r t sha l l , subject to subsect ion ( 1 A ) , have j u r i s d i c t i o n shal l 

be the f o l l o w i n g and no other -

(a) any pe rson w h o resides, carr ies on business or is e m p l o y e d w i t h i n 

the d is t r i c t or reg iona l d i v i s i o n ; . . . " 

I a l ready po in ted out , and th is was repeated by M r H i g g i n s i n h is n e w heads o f 

a rgumen t , that "pe rson" is d e f i n e d i n sect ion 2 o f the In te rp re ta t ion A c t , 33 o f 



27 

1957. to inc lude "any c o m p a n y incorpora ted o r reg is tered as such under any l a w " . 

See also Nelv Road Accident Fund 2000 1 S A 931 ( T ) a t 9 3 5 B - C . 

Subsect ion ( 1 A ) , re fe r red to i n the text o f sec t ion 28 (1 ) , does no t app l y to the 

present case. 

A t t ached to the r e p l y i n g a f f i d a v i t o f the appe l lan t i n the ex parte a p p l i c a t i o n , was 

a search p r i n t -ou t issued b y the Compan ies and In te l l ec tua l P roper ty Reg i s t ra t i on 

Off ice ( " C I P R O " ) dated 27 February 2006 (shor t l y af ter the s u m m o n s was issued) 

re f lec t ing the regis tered address o f the f i r s t respondent as " M a r b l e Wesst raat 2 4 , 

M a r b l e H a l l " . The "status da te" re f lec ted o n the p r i n t - ou t is 6 Ju ly 2 0 0 1 , w h i c h is 

p robab l y the t i m e w h e n the f i r s t respondent was inco rpo ra ted under i n c o r p o r a t i o n 

no 2001 /045626 /23 . 

T h i s r e p l y i n g a f f i dav i t is dated 6 M a r c h 2006 . I re fe r red , ear l ier i n th is j u d g m e n t , 

w h e n dea l ing w i t h ce r ta in a l legat ions made by the second respondent w i t h regard 

to the ques t ion o f j u r i s d i c t i o n , that he stated i n h is o p p o s i n g a f f i d a v i t t o the 

ex parte app l i ca t i on , w h e r e j u r i s d i c t i o n was a t tacked, that " E k is tans w o o n a g t i g 

te S immetr ies t raat 2 5 8 , M e y e r s p a r k , Pre tor ia en is d i t o o k d ie geregist reerde adres 

v a n d ie respondent . " 
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I a lso, supra, quo ted ex tens ive ly f r o m a l lega t ions made by the second respondent 

i n bo th the a f f i d a v i t unde r d iscuss ion , and the a f f i d a v i t res is t ing s u m m a r y 

j u d g m e n t , w i t h regard to the quest ion o f j u r i s d i c t i o n . 

The a l lega t ion that the reg is tered o f f i ce o f the f i rs t respondent was i n M a r b l e H a l l 

at the re levant t i m e , was n o t p leaded. T h e p lead ings are s i lent on the ques t ion o f 

the regis tered o f f i c e . 

I n the ev idence presented by the appe l lan t be fore the learned mag is t ra te , no 

m e n t i o n was made o f the f i rs t respondent 's regis tered o f f i ce . I have already-

po in ted out that i t was p u t to the wi tnesses i n c ross -examina t i on , o n b e h a l f o f the 

respondents, tha t the bake ry business o f the respondents was c losed d o w n l o n g 

before the s u m m o n s was issued, and the business was sold t o M r V a n V u u r e n i n 

2004 or 2005 . T h i s was not d ispu ted , as I po in ted ou t , by the appel lant 's 

wi tnesses d u r i n g the t r i a l . Indeed, the w e i g h t o f the ev idence suggests that the 

appel lant was w e l l aware o f the fact that V a n V u u r e n had taken over . 

I n h is o p p o s i n g heads o f argument , M r S t r y d o m , on beha l f o f the respondents , 

re l ied heav i l y o n the Alexkor p rov iso . H e p o i n t e d ou t , co r rec t l y , that the onus is 

on the appe l lan t t o p r o v e that the court has j u r i s d i c t i o n . H e emphas ised that the 

C I P R O p r i n t - o u t , o n w h i c h the appel lant n o w seeks to re l y , was neve r p laced 

before the t r ia l cour t . N o e f fo r t was m a d e to p rove the correctness or au then t i c i t y 

o f the documen t . T h e documen t d i d n o t feature at a l l . Counse l a lso, co r rec t l y . 
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p o i n t e d ou t that the p lead ings are s i len t on the who le issue re la t ing to the 

regis tered address o f the f i r s t respondent . 

I n d e a l i n g w i t h the ques t ion o f p re jud i ce , i n the spi r i t o f the Alexkor p r o v i s o , 

M r S t r y d o m makes the f o l l o w i n g submiss ion i n h is heads o f a rgumen t : 

" D i e p rob leem w a t d ie appe l lan t h ie r i n d ie gesig staar is dat d ie pun t wa t 

hu l l e nou v i r die eerste keer v o o r en ige ho f , rakende d ie aks ie tussen d ie 

par tye , w i l b r i n g n ie gep le i t o f b e w y s is i n d ie h o f a quo n i e , D i t is 

on regve rd ig teenoor d ie respondente i n d ie s in dat d ie appe l lan t h ie r p o o g 

o m 'n tweede kans te b e k o m o m getu ien is v o o r d ie h o f te k r y w a t n o o i t v i r 

d ie h o f a quo se o o r w e g i n g besk ikbaar was n ie . " 

In m y v i e w , th i s submiss ion is cor rect , and i n l ine w i t h the Alexkor p r o v i s o . I t 

f o l l o w s , that the appel lant ought no t to be a l l o w e d to present th is a rgument at th is 

stage o f the appeal p roceed ings . 

I n suppor t o f the appel lant 's a rgument that the Grob lersda l cour t has j u r i s d i c t i o n 

to en ter ta in the ac t ion , counsel f o r the appe l lan t re fer red to the case o f Bisonboard 

Lid v KBraun Woodworking Machinery (Pty) Ltd 1991 1 S A 482 ( A D ) . 

A t 4 9 9 C - F , the appeal cour t endorsed an ear l ier dec is ion b y E L O F F , J , as he then 

was, i n Dairy Board v John T Rennie & Co (Pty) Ltd 1976 3 S A 768 ( W ) that a 

Sou th A f r i c a n domest ic c o m p a n y resides at the place o f its reg is tered address. 
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Bisonboard dea l t w i t h t he q u e s t i o n o f j u r i s d i c t i o n i n t e r m s o f s e c t i o n 19(1 ) (a ) o f 

t h e S u p r e m e C o u r t A c t 5 9 o f 3959 . On a g e n e r a l r e a d i n g o f the j u d g m e n t , i t 

appea rs tha t i t w a s n o t i n d i s p u t e t h a t t he r e g i s t e r e d add ress o f t he p a r t i c u l a r 

c o m p a n y w a s w i t h i n t he a rea o f j u r i s d i c t i o n o f t h e c o u r t c o n c e r n e d . T h e d e c i s i o n 

w i t h r e g a r d t o t he r e g i s t e r e d o f f i c e v e s t i n g j u r i s d i c t i o n i n t h e c o u r t , w a s t a k e n b y a 

m a j o r i t y o f t he a p p e l l a t e d i v i s i o n . 

I n c o m i n g to t h i s c o n c l u s i o n , t he l e a r n e d j u d g e o f a p p e a l sa id t he f o l l o w i n g at 

4 9 9 E - F : 

" T h a t f i n d i n g , b y i t s e l f , does n o t c o n c l u d e t he a p p e a l i n f a v o u r o f t he 

a p p e l l a n t . T h e e n q u i r y i s a d u a l o n e : (1 ) is t he re a r e c o g n i s e d g r o u n d o f 

j u r i s d i c t i o n ; a n d , i f t he re i s , (2 ) is t he d o c t r i n e o f e f f e c t i v e n e s s s a t i s f i e d -

has t he C o u r t p o w e r t o g i v e e f f e c t t o t h e j u d g m e n t s o u g h t ? See Hugo v 

Wessels 1987 (3 ) S A 8 3 7 ( A ) at 8 4 9 H - 8 5 0 A . " 

I n Hugo v Wessels. a t t he passage q u o t e d , t h e f o l l o w i n g is s a i d : 

" D i e t w e e d e d e e l v a n d i e o n d e r s o e k het b e t r e k k i n g o p d i e 

o n d e r w o r p e n h e i d al d a n n i e v a n d i e v e r w e e r d e r aan d i e h o f se r e g s m a g ; 

d i e a n t w o o r d d a a r o p m o e t gesoek w o r d a a n d i e h a n d v a n d i e s o g e n a a m d e 

l ee r s tuk v a n d o e l t r e f f e n d h e i d o f e f f e k t i w i t - • t : d i e h o f se b e v o e g d h e i d o m , 

i n d i e n h y d i e r e g s h u l p w a t d i e eiser a a n v r a s o u t o e s t a a n , u i t v o e r i n g aan sy 

b e v e l te k a n gee . " 
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I n the present case, g i v e n the facts w h i c h are la rge ly und ispu ted , i t is d o u b t f u l 

whe the r the Grob le rsda l cour t w o u l d have been able t o g i v e e f fec t t o any 

j u d g m e n t i t m a y have granted against the f i r s t respondent . T h e ex parte 

at tachment order, supra, e v i d e n t l y had to do w i t h w h a t was lef t o f the bakery af ter 

V a n V u u r e n had also abandoned i t . 

I n the present case, as I have po in ted out , the issue o f w h e r e the f i rs t respondent 's 

regis tered o f f i c e was at the re levant t i m e , was no t p leaded or canvassed i n 

ev idence. G i v e n the w e i g h t o f the ev idence that the business had a l ready c losed 

d o w n i n M a r b l e H a l l a year o r t w o before the ac t i on was ins t i t u ted , i t is l i k e l y , 

and indeed p robab le , that an a l lega t ion that the regis tered o f f i c e was s t i l l i n 

M a r b l e H a l l at the re levant t i m e w o u l d have been h o t l y contested i n cross-

e x a m i n a t i o n . I ndeed , i n h is ear l ier a f f i dav i t , supra, the second respondent said 

that the regis tered o f f i c e was i n Meye rspa rk . 

I n Dairy Board, i t was also not i n d ispute that the registered o f f i c e o f that 

par t i cu la r c o m p a n y was w i t h i n the j u r i s d i c t i o n o f the then W i t w a t e r s r a n d l oca l 

d i v i s i o n . 

I n th is respect, there fore , the t w o author i t ies re l ied upon by the appe l lan t are, i n 

m y v i e w , d is t ingu ishab le f r o m the present case, where a l l i nd ica t ions are, o n the 

w e i g h t o f the ev idence , that the first respondent and the second respondent had 

lef t M a r b l e H a l l years be fo re the t r ia l c o m m e n c e d . I n the sp i r i t o f the Alexkor 
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p rov i so , i l w o u l d be un fa i r and p re j ud i c i a l to the respondents , to enter ta in the 

appel lant 's late a rgument at th is stage, w i t h o u t the issues h a v i n g been raised i n the 

p leadings or i n ev idence . T h e p re jud ice f o r the respondents l ies i n the fac t that 

they , under these c i rcumstances , ne i ther had the o p p o r t u n i t y to deal w i t h the 

a l legat ion re la t ing to the registered o f f i c e ei ther i n the i r p lead ings or w h e n cross-

e x a m i n i n g the appel lant 's wi tnesses. 

[79 ] For a l l these reasons, I have come to the conc lus ion that the n e w arguments ra ised 

by the appe l lan t , f a l l to be re jected. 

[ 80 ] I n the resul t , I a m o f the v i e w that the appel lant fa i led to d ischarge the onus o f 

p r o v i n g that the Grob ie rsda l cour t had j u r i s d i c t i o n to enter ta in the c l a i m . There is 

consequent ly no basis f o r i n te r fe r ing w i t h the order made by the learned 

magis t ra te , and the appeal mus t f a i l . 

T h e order 

[81 ] I make the f o l l o w i n g order : 

1. T h e appeal is d i sm issed . 

2. T h e appel lant is o rde red to pay the costs. 
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