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T h e appe l l an t a n adu l t ma le a g e d 4 4 y e a r s o ld w a s on 16 

N o v e m b e r 1998 c o n v i c t e d by Els J on o n e c o u n t of mu rde r , 

a t t e m p t e d m u r d e r a n d p o s s e s s i o n of f i r e a r m s a n d a m m u n i t i o n 

in con t raven t i on of s 2 a n d 36 of Ac t 75 of 1969 . He w a s 

s e n t e n c e d to 4 3 y e a r s i m p r i s o n m e n t . 

T h e appe l lan t w a s a f te r e l e v e n y e a r s g ran ted l eave to a p p e a l 

aga ins t conv i c t i on on ly by V a n der M e r w e D J P . T h e g r o u n d s of 



C o u n t 5 u n l a w f u l p o s s e s s i o n of a m m u n i t i o n a t or n e a r 

S c h o e m a n S t r e e t in P r e t o r i a o n 2 8 J u n e 1 9 9 6 , in 

c o n t r a v e n t i o n o f A c t 7 5 o f 1 9 6 9 ; 

[ 4 ] T h e a p p e l l a n t w a s t h r o u g h o u t t h e t r ia l d u l y l ega l l y r e p r e s e n t e d 

b y pro deo c o u n s e l Mr . C . E . M o r e . A c c u s e d 1 w a s l ega l l y 

r e p r e s e n t e d b y c o u n s e l Mr. W R M a l a n . T h e a p p e l l a n t a n d 

a c c u s e d 1 b o t h p l e a d e d n o t gu i l t y t o al l t h e c o u n t s i n c l u d i n g t h e 

a l t e r n a t i v e c o u n t s t o c o u n t 3 . T h e y e x e r c i s e d t he i r r i gh t o f 

s i l e n c e . V a r i o u s a d m i s s i o n s in t e r m s o f s 2 2 0 w e r e m a d e . 

T h e s e w e r e in r e s p e c t o f t h e i d e n t i t i e s o f t h e d e c e a s e d a n d t h a t 

t h e y d i e d a s a r e s u l t o f g u n s h o t w o u n d s s u s t a i n e d a t t h e s c e n e 

o f c r i m e o n t h a t p a r t i c u l a r d a t e . T h e c o r r e c t n e s s o f t h e t w o p o s t 

m o r t e m r e p o r t s w e r e a d m i t t e d a s e x h i b i t s B a n d C. T h e 

a d m i s s i o n d o c u m e n t i tse l f w a s a c c e p t e d a s e x h i b i t A . 

[5 ] T h e c o n v i c t i o n o f t h e a p p e l l a n t is a s e q u e l t o a n a b o r t i v e 

a t t e m p t e d r o b b e r y in t h e g u n s h o p o f t h e d e c e a s e d Mr . A n t o n i n 

M i r o l s a v G o t t r i e d a t S c h o e m a n S t r e e t in P r e t o r i a o n 28 J u n e 

1 9 9 6 . A s h o o t i n g e n s u e d in t h e s h o p , r e s u l t i n g in t h e fa ta l g u n 
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C o u n t 5 u n l a w f u l p o s s e s s i o n o f a m m u n i t i o n a t o r n e a r 

S c h o e m a n S t r e e t in P r e t o r i a o n 2 8 J u n e 1 9 9 6 , in 

c o n t r a v e n t i o n o f A c t 7 5 o f 1 9 6 9 ; 

[4 ] T h e a p p e l l a n t w a s t h r o u g h o u t t h e t r ia l d u l y l ega l l y r e p r e s e n t e d 

b y pro deo c o u n s e l Mr . C . E . M o r e . A c c u s e d 1 w a s l e g a l l y 

r e p r e s e n t e d b y c o u n s e l Mr . W R M a l a n . T h e a p p e l l a n t a n d 

a c c u s e d 1 b o t h p l e a d e d n o t gu i l t y t o al l t h e c o u n t s i n c l u d i n g t h e 

a l t e r n a t i v e c o u n t s to c o u n t 3. T h e y e x e r c i s e d t h e i r r i gh t o f 

s i l e n c e . V a r i o u s a d m i s s i o n s in t e r m s o f s 2 2 0 w e r e m a d e . 

T h e s e w e r e in r e s p e c t o f t h e i d e n t i t i e s o f t h e d e c e a s e d a n d t h a t 

t h e y d i e d a s a resu l t of g u n s h o t w o u n d s s u s t a i n e d a t t h e s c e n e 

o f c r i m e o n t h a t p a r t i c u l a r d a t e . T h e c o r r e c t n e s s o f t h e t w o p o s t 

m o r t e m r e p o r t s w e r e a d m i t t e d a s e x h i b i t s B a n d C. T h e 

a d m i s s i o n d o c u m e n t i tse l f w a s a c c e p t e d a s e x h i b i t A . 

[5 ] T h e c o n v i c t i o n o f t h e a p p e l l a n t is a s e q u e l t o a n a b o r t i v e 

a t t e m p t e d r o b b e r y in t h e g u n s h o p o f t h e d e c e a s e d Mr . A n t o n i n 

M i r o l s a v G o t t r i e d a t S c h o e m a n S t r e e t in P r e t o r i a o n 2 8 J u n e 

1 9 9 6 . A s h o o t i n g e n s u e d in t h e s h o p , r e s u l t i n g in t h e fa ta l g u n 
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s h o t w o u n d i n g of Mr. A n t o n i n M i r o l s a v G o t t r i e d a n d Mr. 

Z a c h a r i a h T l a d i . 

[6 ] S e r g e a n t J V R V a n Zy l a n d S e r g e a n t L C o e t z e e f o r t u i t o u s l y 

h a p p e n e d to a r r i v e in t h e v i c i n i t y o f t h e s h o p a n d w e r e l o o k i n g 

f o r p a r k i n g w h e n t h e y w e r e a t t r a c t e d by g u n s h o t s f r o m t h e 

d i r e c t i o n of t h e s h o p . A t t h a t po in t in t i m e t h e y s a w a m a n 

s t u m b l i n g o u t f r o m t h e s h o p a n d c o l l a p s e d a t t h e doo r . T h i s 

m a n w a s la ter i den t i f i ed a s t h e la te Mr. Z a c h a r i a h T l a d i . A t t h e 

v e r y m o m e n t t h e y o b s e r v e t h e a p p e l l a n t w i t h h a n d s 

o u t s t r e t c h e d f o r w a r d w a l k i n g b a c k w a r d s o u t o f t h e s h o p a n d 

t r i p p i n g o v e r the d e c e a s e d at t h e d o o r . S e r g e a n t C o e t z e e w i th 

h is f i r e a r m d r a w n , r u s h e d t o t h e d o o r a n d i n s t r u c t e d t h e 

a p p e l l a n t w h o f i r ed a s h o t i n s i d e t h e s h o p , t o d r o p his f i r e a r m . 

O n c e t h e a p p e l l a n t w a s n e u t r a l i z e d , s e r g e a n t C o e t z e e 

o b s e r v e d in t h e s h o p t h e d e c e a s e d Mr. A n t o n i n M i r o l s a v 

G o t t r i e d w a s l y ing on t h e f l oo r . H e o b s e r v e d a c c u s e d 1 a n d 

i n s t r u c t e d h im to o p e n t h e d o o r f r o m i ns i de . T h e la t te r a f te r 

s o m e h e s i t a t i o n a n d s h o u t i n g by b o t h C o e t z e e a n d V a n Zy l 

e v e n t u a l l y p r e s s e d t h e o p e n i n g k n o b t h a t u n l o c k e d t h e d o o r . 

4 



[7 ] Mr. Doc to r S t e m m e r T l a k a tes t i f ied fo r t he S ta te . H e tes t i f ied 

a b o u t the c o n s p i r a c y b e t w e e n the appe l l an t , a c c u s e d 1, h imse l f 

a n d the d e c e a s e d T lad i to rob the s h o p of t he d e c e a s e d in 

Pre tor ia Cen t ra l . On l y t he appe l l an t , a c c u s e d 1 a n d T lad i w e n t 

to t he s h o p . Mr. T l a k a a r r i ved later as he did not u s e the s a m e 

t r a n s p o r t w i th t he o t h e r s to ge t to t h e s h o p . W h e n he w a s in t he 

v ic in i ty o f t he s h o p h e o b s e r v e d the appe l l an t a n d a c c u s e d 1 

be ing p l aced in t h e po l i ce veh i c l e . He re tu rned h o m e to repor t 

t he a r res t of t he a c c u s e d 1. H e d id no t k n o w the appe l l an t but 

had m e t h im only o n c e w h e n t h e c o n s p i r a c y t ook p lace . 

[8] T h e ve rs ion of the a p p e l l a n t in ch ie f w a s ve ry brief. He sa id tha t 

t he shoo t i ng s ta r ted w h e n he w a s en te r i ng t h e s h o p . He 

p r e s s e d the d o o r bel l a n d h e a r d the d o o r o p e n i n g a n d en te red 

He pu l led the door . J u s t as he w a s en te r i ng the s h o p bu t stil l at 

t h e d o o r bu t i ns ide s tee l d o o r in t h e s h o p , t h e doo r c l o s e d a n d 

he i m m e d i a t e l y hea rd s h o t s . He i m m e d i a t e l y squa t t ed in f ron t of 

t he s tee l doo r b e f o r e he set nex t to t h e ga te . He w a s a s k e d 

w h e t h e r he hea rd t h e e v i d e n c e tha t he had c o n s p i r e d w i th o the r 
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p e o p l e to rob t h e p l a c e . He d e n i e d th i s . H e f u r t h e r d e n i e d t h a t 

he h a d a f i r e a r m a t t h e s h o p . T h a t c o m p l e t e d his e v i d e n c e in 

ch ie f . 

[9 ] U n d e r c r o s s e x a m i n a t i o n t h e a p p e l l a n t s t a t e d t h a t he k n e w 

Z a c h a r i a b y h i s n a m e on ly b u t d id n o t k n o w his s u r n a m e . H e 

k n e w h i m b e c a u s e h e u s e d to w a s h h is m o t o r v e h i c l e . O n t h e 

d a y in i s s u e he w a l k e d in to t h e s h o p b e c a u s e he s a w Z a c h a r i a 

g o i n g in to t h e s h o p . H e w a s l o o k i n g f o r w o r k a n d w e n t in to t h e 

s h o p s o a s t o s p e a k to Z a c h a r i a a b o u t tha t . W h e n a s k e d 

w h e t h e r he w o u l d h a v e g o n e in to t h e s h o p h a d h e n o t s e e n 

Z a c h a r i a g e t t i n g t h e r e i n , h e s a i d t ha t he c o u l d n e i t h e r d e n y n o r 

a d m i t s a m e . H e f u r t h e r e x p l a i n e d t h a t w h i l e in t h e s h o p , h e 

h e a r d s o m e o n e e n t e r i n g t h e s h o p a n d i m m e d i a t e l y t h e r e a f t e r 

t h e r e w a s s h o o t i n g . H e s q u a t t e d n e x t to t h e d o o r . H e d e n i e d 

h a v i n g f a l l e n o v e r t h e d e c e a s e d . W h i l e he w a s b e t w e e n t h e 

w o o d e n d o o r a n d t h e bu rg la r d o o r t w o a r m e d m e n c a m e in a n d 

p o i n t e d h i m w i t h f i r e a r m s . La te r po l i ce c a m e a n d a r r e s t e d h i m . 

N e e d l e s s t o s t a t e t h a t h is v e r s i o n w a s re j ec ted t h u s t h e 
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c o n v i c t i o n . T h e v e r s i o n o f a c c u s e d 1 w a s e q u a l l y r e j e c t e d . H e 

w a s a s a m a t t e r o f f a c t a r r e s t e d i n s i d e t h e s h o p . 

T h e a p p e l l a n t w a s du l y l ega l l y r e p r e s e n t e d t h r o u g h o u t t h e 

p r o c e e d i n g s a t t h e c o u r t a quo. In a s s a i l i n g t h e c o n v i c t i o n o f t h e 

a p p e l l a n t Mr . S t r i j d o m h a s s u b m i t t e d t h a t t h e l e g a l 

r e p r e s e n t a t i v e o f t he a p p e l l a n t o n l y p o s e d t h r e e q u e s t i o n s to 

t h e S t a t e w i t n e s s Mr. v a n Z y l a n d a t e r s e v e r s i o n o f t h e 

a p p e l l a n t t o th is w i t n e s s . T h e c r o s s e x a m i n a t i o n o f S t a t e 

w i t n e s s Mr . D o c t o r T l a k a c o n s i s t e d o f o n l y t h r e e s h o r t 

q u e s t i o n s a n d t h a t t h e a p p e l l a n t d e n i e s t h e c o n s p i r a c y . T h e 

c r o s s e x a m i n a t i o n of t h e S t a t e w i t n e s s Mr. L C o e t z e e c o n s i s t e d 

o f s h o r t v e r s i o n t h a t t h e a p p e l l a n t d i d no t p o s s e s s t h e f i r e a r m . 

Mr . S t r i j d o m h a s f u r t h e r s u b m i t t e d t h a t w h e r e a s t h e 

i d e n t i f i c a t i o n o f t h e a p p e l l a n t by t h e S t a t e w i t n e s s e s is 

p r e m i s e d o n h is h e i g h t , be ing t h e s h o r t e r of t h e t w o p e r s o n s in 

t h e d o c k , t h i s w a s no t c h a l l e n g e d by h is c o u n s e l . T h e C o u r t 

p o i n t e d o u t t h a t bo th t h e a p p e l l a n t a n d a c c u s e d 1 w e r e 

s e e m i n g l y o f t h e s a m e he igh t . It is s u b m i t t e d t h a t t h i s is j u s t 
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a n o t h e r i nd i ca t i on t h a t t h e a p p e l l a n t d id no t r e c e i v e a fa i r t r ia l 

b e c a u s e o f t h e i n a d e q u a t e h a n d l i n g of h is t r ia l . 

[ 11 ] It is f u r t h e r s u b m i t t e d t h a t t h e c r o s s e x a m i n a t i o n o f t h e S t a t e 

w i t n e s s d id no t m e a s u r e t o t h e d e m a n d s of s 3 5 ( 3 ) b e c a u s e t h e 

l ega l r e p r e s e n t a t i v e o f t h e a p p e l l a n t w a s n o t rea l b u t i l l usory 

a n d t h e a p p e l l a n t d i d n o t h a v e p r o p e r a n d e f f e c t i v e a n d 

c o m p e t e n t lega l r e p r e s e n t a t i v e . In th i s r e g a r d w e h a v e b e e n 

r e f e r r e d to t h e m a t t e r o f S v Haigryn 2 0 0 2 (2) S A C R 2 1 1 S C A 

a n d S v Mafu and Others 2 0 0 8 (2) S A C R 6 5 3 W L D a t 6 5 4 a n d 

S v Chabedi 2 0 0 4 (1) S A C R 4 7 7 ( W L D ) . It is f u r t h e r s u b m i t t e d 

t h a t it is t h e du t y o f t h e a p p e a l c o u r t to o b j e c t i v e l y i nqu i re 

w h e t h e r t h e a p p e l l a n t h a s h a d a fa i r t r ia l . W e a r e e d g e d to f i nd 

t h a t t h e a p p e l l a n t d i d n o t r e c e i v e a fa i r t r ia l a n d t h e r e f o r e se t 

t h e c o n v i c t i o n a s i d e . 

[ 12 ] Mr. R o b e r t s w h o a p p e a r s on b e h a l f o f t h e S t a t e s u b m i t t e d tha t 

t h e C o u r t m u s t p l a c e i tse l f in t h e p o s i t i o n o f t h e c o u n s e l w h o 

r e p r e s e n t e d t h e a p p e l l a n t at t h e t i m e , w h o h a d t h e p r i m e 

r e s p o n s i b i l i t y o f c o n d u c t i n g t h e d e f e n s e o f t h e a p p e l l a n t . H e 
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f u r t he r qu i te co r rec t l y s u b m i t t e d tha t t he tes t to be app l ied is an 

ob jec t i ve o n e , to d e t e r m i n e w h e t h e r t h e d e f e n c e c o u n s e l had 

acqu i t t ed h imse l f p roper l y of h is ins t ruc t ions . In th is regard he 

too re fe r red us to t h e mat te r of S v Ha lg r yn supra. 1 wi l l c i te in 

de ta i l th is au tho r i t y he re in be low. 

[13 ] Mr Robe r t s has f u r t he r subm i t t ed t ha t the fac t of t he ma t te r is 

tha t t he appe l l an t w a s du ly r e p r e s e n t e d . T h e appe l l an t did no t 

ra ise any c o m p l a i n t a b o u t his legal r e p r e s e n t a t i v e dur ing the 

t r ia l . In the ma t t e r s w h e r e the c o n v i c t i o n w a s se t as i de b e c a u s e 

of t he a l l eged " i n c o m p e t e n c e " of c o u n s e l , t h e c o m p l a i n t w a s 

ra i sed du r ing the t r ia l , w h i c h is no t t h e c a s e in casu. 

[14 ] It b r o o k s no a r g u m e n t tha t t h e appe l l an t , l ike a n y a c c u s e d 

p e r s o n has t h e r ight to lega l r e p r e s e n t a t i o n . Sec t i on 35 

p r o v i d e s inter a l ia , tha t : 

" (3) Every a c c u s e d pe rson h a s a r i gh t to a fa i r t r ial , w h i c h 

inc ludes the r i g h t — 

(f) to c h o s e a n d be r e p r e s e n t e d by, a legal p rac t i t ioner a n d 

to be i n f o r m e d o f th is r ight p rompt l y ; 
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(i) t o a d d u c e a n d c h a l l e n g e e v i d e n c e . 

I n d e e d , f o r a n a c c u s e d p e r s o n to r ea l i ze t h e p r o t e c t i o n 

e n v i s a g e d by a f f o r d i n g h i m l e g a l r e p r e s e n t a t i v e , e v e n a t t h e 

S t a t e ' s c o s t s , s 3 5 p r e s u p p o s e s t h a t t h e l ega l c o u n s e l w i l l no t 

b e p e r f u n c t o r y b u t e f f ec t i ve in a c q u i t t i n g h i m s e l f o f h is t a s k o f 

d e f e n d i n g t h e a c c u s e d . It p r e s u p p o s e s c o m p e t e n c y o n t h e pa r t 

o f t h e l e g a l r e p r e s e n t a t i v e . T h i s a s p e c t is, w i t h r e s p e c t , ap t l y 

s t a t e d in t h e m a t t e r o f S v Haigryn (supra) a t 2 1 6 h - 2 1 7 c w h i c h 

I f i n d m y s e l f o b l i g e d t o c i te in d e t a i l w h e r e t h e S u p r e m e C o u r t 

o f A p p e a l s t a t e d : 

"The constitutional right to counsel must be real and not illusory and an 

accused person has ; in principle the right to a proper effective or 

competent defence. Compare S v Majola 1982 (1) SA 125 (A) at 133 D-E. 

Whether a defence was so incompetent that it made the trial unfair is once 

again a factual question that does not depend upon the degree of ex post 

facto dissatisfaction of the litigant. Convicted persons are seldom satisfied 

with the performance of their defence counsel. The assessment must be 

objective, usually, if not invariably, without the benefit of hindsight. 

Compare S v Louw 1990 (3) SA 116 (A) at 125D-E. The Court must place 

itself in the shoes of dence counsel, bearing in mind that the responsibility 

in conducting the case is that of counsel who has to make decisions, often 
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wit little tie to reflect (cf R v Matonsi 1958 (2) SA 450 (A) at 456 as 

explained in S v Louw (supra)). The failure to take certain basic steps, 

such as failing to consult, stands on a different footing from the failure to 

cross-examine effectively or the decision to call or not to call a particular 

witness. It is relatively easy to determine whether the right to counsel was 

rendered nugatory in the former type of case but in the latter instance, 

where counsel's discretion is involved, the scope for complaint is limited 

As the Supreme Court noted in Strickland v Washington 466 US 668 

(1984) at 689: 

'Judicial scrutiny of counsel's performance must be highly deferential. It is all 

too tempting for a defendant to second-guess counsel's assistance after 

conviction or adverse sentence, and it is all too easy for a court, examining 

counsel's defense after it has been unsuccessful, to conclude that a particular act 

or omission of counsel was unreasonable.' 

T h e ques t i on of t he c o m p e t e n c e or lack t he reo f of t he 

a p p e l l a n t ' s c o u n s e l c a n n o t be d e t e r m i n e d o n t h e bas is o f t he 

n u m b e r of ques t i ons he a s k e d , nor t h e s e in i so la t ion . T h e 

c ruc ia l ques t i ons is w h a t p r e j u d i c e has the appe l l an t su f fe red . 

T h e a n s w e r to all t h e s e q u e s t i o n s m u s t be s o u g h t in t h e mat r i x 

of al l t he e v i d e n c e tha t w a s l e a d , bea r ing in m i nd t ha t it is for 

t h e appe l l an t to d e m o n s t r a t e t h e p re jud i ce tha t resu l ted o n the 

bas is resu l t of t he a l l eged i n c o m p e t e n c e of his c o u n s e l ; vide 

II 



Hlantlalala and Others v Dyantyi NX) an Another 1999 (2 ) S A C R 

5 4 1 at 5 4 5 g 1 . I d o b e a r in m i n d t h a t a t n o s t a g e d u r i n g t h e t r i a l 

d i d t h e a p p e l l a n t r a i s e a n y c o m p l a i n t a b o u t h i s c o u n s e l . 

[ 1 7 ] In t h e m a t t e r o f M a y v S All SA November [2005] 4 All SA 334 (SCA) 

338d the Supreme Court of Appeal stated that: 

"Whether or not prejudice has resulted from lack of legal representat ion is 

really a question that can be determined only by having regard to the 

who le trial, and the way in wh ich it was conducted by the judicial officer; 

and the ability, as shown during the course of the trial, of the accused to 

represent himself adequately; and to whether the ev idence adduced has 

led justif iably to the convict ion and sentence." In m y v i e w , t h i s f i n d s 

t r u e a l s o w h e r e t h e c o m p l a i n t is a b o u t t h e l a c k o f c o m p e t e n c y 

o r i n c o m p e t e n c e o f t h e a p p e l l a n t ' s l e g a l r e p r e s e n t a t i v e . 

[ 1 8 ] T h e s u b m i s s i o n o n b e h a l f o f t h e a p p e l l a n t t h a t h i s l e g a l 

r e p r e s e n t a t i v e f a i l e d to c h a l l e n g e t h e i d e n t i f i c a t i o n o f t h e 

Vide Hlantlalala and Others v Dyantyi N.O an Another 1999 (2) SACR 541 (SCA) 

at 545g where Mpati AJA (as he then was) said: 

"The crucial question to be answered is what legal effect such irregularity 
had on the proceedings at the appellant's trial. What needs to be stressed 
immediately is that failure by presiding judicial officer to inform an 
unrepresented accused of his right to legal representation of his right to legal 
representation, if found to be an irregularity, does not per se result in an 
unfair trial necessitating the setting aside of the conviction on appeal (See S v 
Radebe; S v Mbonani 1988 (1) SA 191 (T) at 1961; S v Mabaso and Another 
1990 (3) SA 1851 (A) at 205 D-E, compare also S v Shikunga and Another 
1997 (2) SACR 470 (Nm) at 431(i))" 
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a p p e l l a n t a s t h e s h o r t e r p e r s o n o f t h e t w o a c c u s e d , is in m y 

v i e w o f n o c o n s e q u e n c e . S e r g e a n t V a n Z y l d i d n o t i d e n t i f y t h e 

a p p e l l a n t o n l y o n h e i g h t . H e a l s o i d e n t i f i e d h i m o n bu i l t b e c a u s e 

h e s a i d ' t h e s m a l l e r o n e ' . If t h e a p p e l l a n t d i s p u t e d t h a t h e w a s 

n o t t h e p e r s o n w h o f e l l o v e r Z a c h a r i a a t t h e d o o r a n d h a d 

i n s t r u c t e d h i s c o u n s e l o t h e r w i s e , c e r t a i n l y t h i s w o u l d h a v e b e e n 

c h a l l e n g e d , b u t it w a s n o t . 

[ 1 9 ] In a n y e v e n t , c o u n s e l f o r a c c u s e d 1 e x t e n s i v e l y c a n v a s s e d w i t h 

t h e S t a t e V a n Z y l t h e a s p e c t o f w h o fe l l o v e r t h e d e c e a s e d a t 

t h e d o o r . 2 T h e w i t n e s s e s w a s a d a m a n t t h a t it w a s t h e a p p e l l a n t 

w h o fe l l o v e r t h e d e c e a s e d . I a g r e e w i t h t h e s u b m i s s i o n m a d e 

b y Mr . R o b e r t t h a t c o u n s e l f o r t h e a p p e l l a n t s i m p l y r o d e o n t h e 

b a c k o f t h e c o u n s e l f o r a c c u s e d 1 . It w a s n e v e r d i s p u t e d t h a t 

a p p e l l a n t f e l l o v e r t h e d e c e a s e d . T h e o n l y i s s u e d i s p u t e d w a s 

p o s s e s s i o n o f t h e a p p e l l a n t o f a f i r e a r m . 

[ 2 0 ] T h e w i t n e s s Mr . T l a k a w h o t e s t i f i e d a b o u t t h e c o n s p i r a c y , 

p l a c e d t h e a p p e l l a n t in t h e s c e n e w h e r e t h e c o n s p i r a c y t o r o b 

" Page 24 ttyped record line-8. 
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w a s d i s c u s s e d a n d t h e a p p e l l a n t b e i n g t h e o r i g i n a t o r o f t h e 

r o b b e r y 3 . C o u n s e l f o r a c c u s e d 1 c r o s s e x a m i n e d th i s w i t n e s s 

a b o u t t h i s a s p e c t . 4 I n d e e d t h i s a s p e c t w a s d i s p u t e d o n b e h a l f o f 

t h e a p p e l l a n t , a l t h o u g h in no t s o m a n y w o r d s . 5 It d i d n o t r e q u i r e 

a n y m u c h c r o s s e x a m i n a t i o n t o p u t t h e s i m p l e s t a t e m e n t t h a t 

t h e a p p e l l a n t d i s p u t e t h a t he w a s p a r t o f t h e c o n s p i r a c y . 

[ 2 1 ] T h e a p p e l l a n t w a s a l s o a f f o r d e d a n o p p o r t u n i t y t o p r e s e n t h is 

d e f e n c e u n d e r o a t h . H i s v e r s i o n w a s v e r y t e r s e . H e p r e f e r r e d t o 

c o n f i n e h i m s e l f to t h e e s s e n t i a l s a n d s a y a s l ess a s p o s s i b l e . 

N o t h i n g p r e c l u d e d t h e a p p e l l a n t f r o m b e i n g m o r e e l a b o r a t e in 

d e t a i l i n g h i s d e f e n c e . He d e n i e d t h e e s s e n t i a l f a c t s a n d t h i s 

r o b b e r y a n d t h a t h e h a d a f i r e a r m . H e d e n i e d t h e s e 

a l l e g a t i o n s . 6 

[ 2 2 ] In m y v i e w , it d o e s n o t s e e m t o m e f r o m t h e r e c o r d t h a t t h e 

a p p e l l a n t h a s in a n y w a y b e e n p r e j u d i c e d by t h e b r e v i t y o f t h e 

q u e s t i o n p o s e d by h is c o u n s e l . If t h e r e w a s a n y p r e j u d i c e in 

b r e v i t y by c o u n s e l , t h i s w a s n e u t r a l i s e d by t h e v e r y f a c t t h a t t h e 

a p p e l l a n t w a s a f f o r d e d a n o p p o r t u n i t y t o r e l a t e h is v e r s i o n . If 

3 Page 19 of the record line 10-18. 
4 Page 30 of the record line 19-22. 
"Page 37 linel4-17. 
6 Page 56 line 22-25. 
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a p p e l l a n t a l s o c h o o s e to r e s o r t in b rev i t y in a n s w e r i n g 

q u e s t i o n s , h e s i m p l y c a n n o t c o m p l a i n t h a t h e w a s no t a f f o r d e d 

a n o p p o r t u n i t y a n d t h a t h e h a d u n f a i r t r ia l . T h e q u e s t i o n of 

u n f a i r t r ia l d e p e n d s m u s t b e d e t e r m i n e d o n c a s e by c a s e . 

T h e r e is n o b l a n k e t y a r d s t i c k f o r u n f a i r t r i a l . 

T h e t r ia l c o u r t e v a l u a t e d t h e e v i d e n c e p r e s e n t e d to it, by b o t h 

t h e S t a t e a n d t h e d e f e n c e . T h e t r ia l c o u r t a l s o m a d e v a l u e 

j u d g m e n t o n t h e i m p r e s s i o n s of t h e S t a t e w i t n e s s e s a n d 

a c c u s e d 1 a n d t h e a p p e l l a n t . It f o u n d t h e S t a t e w i t n e s s e s to b e 

c r e d i b l e w i t n e s s e s . It n o n e t h e l e s s a p p r e c i a t e d t h a t t h e 

a p p e l l a n t a n d a c c u s e d 1 w e r e t e r s e in t h e r e s p e c t i v e v e r s i o n s . 

T h e t r ia l c o u r t d e c i d e d t h e gu i l t of t h e a c c u s e d a n d t h e 

a p p e l l a n t o n t h e i m p r o b a b i l i t i e s o f t h e i r v e r s i o n s a n d c o n c l u d e d 

t h a t t h e i r r e s p e c t i v e v e r s i o n s a r e c o n t r a d i c t o r y a n d r e j e c t e d 

b o t h t h e i r v e r s i o n s a n d p r e f e r r e d t h e e v i d e n c e of t h e S t a t e 

w i t n e s s e s . T h e v e r s i o n o f a c c u s e d 1 w a s t h a t h e w a s f i r s t t o 

e n t e r t h e s h o p a n d t h e d o o r c l o s e d b e h i n d h i m . T h e n t h e d o o r 

be l l r u n g o n c e a n d t h e n s o m e o n e s t o o d n e x t t o h i m a n d s a i d 

" H e r e I a m " t h e s h o o t i n g s t a r t e d . O n t h e v e r s i o n o f t h e 

a p p e l l a n t , it w o u l d m e a n t h a t a c c u s e d 1 w a s t h e f i r s t t o g a i n 

e n t r y in to t h e s h o p a n d t h e d o o r c l o s e d b e h i n d h i m . T h e d o o r 

w o u l d h a v e t h e n r u n g f o r t h e s e c o n d t i m e to a l l o w Z a c h a r i a . O n 

t h e t h i r d o c c a s i o n t h e d o o r b e l l w o u l d h a v e r u n g t o a l l o w t h e 

a p p e l l a n t i n . W h e n the d o o r o p e n e d t h e a p p e l l a n t w a s st i l l a t 

t h e d o o r w h e n t h e s h o o t i n g s t a r t e d . T h e t r ia l c o u r t f o u n d t h a t 

t h e v e r s i o n c o n s e q u e n t l y r e j e c t e d b o t h o f t h e m . 
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W h a t is o f i m p o r t a n c e , is t h a t t h e t r ia l c o u r t g a v e p r o p e r 

c o n s i d e r a t i o n o f t h e v e r s i o n of t h e a p p e l l a n t . In m y v i e w , it d o e s 

n o t s e e m f r o m t h e r e c o r d t h a t t h e a p p e l l a n t h a s in a n y w a y 

b e e n p r e j u d i c e d by t h e m a n n e r h is c o u n s e l c o n d u c t e d h is 

d e f e n c e . W h a t is s i g n i f i c a n t , is t h a t t h e t r ia l c o u r t j u d g e c a r e f u l l y 

a p p l i e d h is m i n d to t h e to ta l i t y o f t h e e v i d e n c e b e f o r e h i m , 

i n c l u d i n g t h e v e r s i o n o f t h e a p p e l l a n t . In t h e r e s u l t I a m of t h e 

v i e w t h a t t h e a p p e a l m u s t fa i l . 

In t h e r e s u l t I m a k e t h e f o l l o w i n g o r d e r : 

1. T h a t t h e a p p e a l a g a i n s t c o n v i c t i o n is d i s m i s s e d ; 

2 . T h a t t h e c o n v i c t i o n o f t h e a p p e l l a n t o n a l l t h e c o u n t s is 
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