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I N THE H I G H COURT OF SOUTH AFRICA 

( N O R T H GAUTENG H I G H COURT, PRETORIA) 

In the matter between 

Case No.: 26864/09 

LE D E L E T E W H I C H E V E R 13 N O T A P P U 

(1) REPORTA3LE: ^E^ /NO. 
( 2 ) O F I N T E R E S T T O O T H E R J U D G E S : ^ES7NO 
( 3 ) R E V I S E D . 

lO X — >£i\ WIT. 
PATE ' / S I G N A T U R E 

EDWARD McCAY B R O W N Plaintiff 

and 

THE M I N I S T E R OF SAFETY AND SECURITY Defendant 

JUDGMENT 

M N G Q I B I S A - T H U S I J 

[1 ] The plaintiff has inst i tuted a claim against the defendant arising 

f rom his alleged unlawful arrest and detent ion by members of the 

South African Police Force (SAPF) allegedly acting wi th in the course 

and scope of their employment . The plaintiff is also asking for punit ive 

costs. 

[2 ] In his part iculars of claim the plainti f f is claiming damages in an 

amount of R l 000 000,00 for the fol lowing damage allegedly suffered 

by h im: depr ivat ion of l iberty; contumel ia; emotional stress; unlawful 
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detent ion, and costs for defending the criminal charges. The total 

amount of damages ( R l 000 000.00) was not, however, broken down 

in accordance wi th the above listed heads of damages. 

[3] The defendant pleaded that the plaintiff was lawfully arrested in 

terms of section 40 of the Criminal Procedure Act 51 of 1977 (the 

Act). The defendant does not dispute the arrest and detention of the 

plaintiff. At the start of the t r ia l , the defendant's counsel moved for an 

amendment of the defendant's plea, which amendment was not 

opposed by the plaintiff. The amendment was granted and the 

amended plea reads as fol lows: 

"Lawfully arrested the plaintiff in terms of section 40 of Act 41 of 

1977 as a suspect on charges of attempted murder and/or 

assault where a dangerous wound was inf l icted." 

[4] Section 40 (1) of the Criminal Procedure Act 51 of 1977 reads 

as fol lows: 

" (1) A peace officer may wi thout a warrant arrest any person -

(a) ... 

(b) Whom he reasonably suspects of having commit ted an 

offence referred to in Schedule 1 of the Act." 

[5 ] In Minister of Safety and Security v Sekhoto 2011 (1) SACR 315 

(SCA) it was held at 320h para [6 ] tha t in order for section 40(1) (b) 

defense to succeed, the jurisdict ional facts must be present: 

2 



5.1 the arrestor must be a peace officer; 

5.2 the arrestor must entertain a suspicion; 

5.3 the suspicion must be that the suspect (arrestee) 

committed an offence referred to in schedule 1 ; and 

5.4 the suspicion must rest on reasonable grounds. 

See also Duncan v Minister of Law and Order 1986 (2) SA 805 

(A). 

[6 ] Wrongful arrest consists in the wrongful deprivation of a person 

of his l iberty. Liability for wrongful arrest is strict, neither fault nor 

awareness of the wrongfulness of the arrestor's conduct being 

required. Reiyant Trading (Pty) Limited v Shongwe and another 2007 

(1) All SA 375 (SCA) at para.4; Smit v Meyerton Outfitters 1971 (1) 

SA 137 (T) at 139D. Once there is an alleged unlawful arrest, the 

defendant bears the burden of proving that the arrest was lawful or 

just i f ied. Minister of Law and Order v Hurley 1986 (3) SA 568(A) at 

587 - 589. Furthermore, once it is proven that the arrest is unlawful, 

the consequent detention of the plaintiff is also wrongful . 

[7 ] I t is common cause that at around 16h30 on 24 December 2008 

the police were called to the Steak and Ale Restaurant in Botha 

Avenue, Lytt leton ("the restaurant") after a complaint was received 

about an incident which had occurred. The police, together with the 

plaintiff, the vict im and a car-guard had driven to the Lyttleton Police 

Station where the plaintiff was subsequently arrested and held in 

custody. The plaintiff was released around 08h20 on 26 December 

2008 after the local control prosecutor issued a nolle prosequi on 
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charges of at tempted murder, al ternat ively, assault wi th intention to 

commi t grievous bodily harm after the vict im of the alleged assault 

could not be located. 

[8 ] Inspector Karabo Mafisa ("Mafisa") was the f irst to testify on 

behalf of the defendant and his test imony is as follows. 

[9 ] On the day in question he had received a report on his radio 

about a stabbing at the restaurant. He had proceeded to the 

restaurant together wi th a crew member, Constable Cheliwe who has 

since passed away. On arrival at the scene he found a man leaning 

against a bakkie and bleeding f rom his chest and one of his arms. He 

could not recall which arm it was. A car-guard approached him and 

informed him that the injured man was stabbed by a white man who 

accused him of stealing his car keys. Shortly thereafter the plaintiff 

came out of the restaurant, approached Inspector Mafisa and informed 

him that he had stabbed the victim with a knife for stealing his car 

keys. The plaintiff thereafter took out the knife f rom his pocket and 

gave it to him. This explanation surprised him as he could see the car 

keys dangling from the door of the plaintiff 's car. Since there was a 

restless crowd outside the restaurant on the pavement, Inspector 

Mafisa decided to move the plaintiff, the vict im and the car guard to a 

safer place at the Lytt leton Police Station. 

[10 ] On arrival at the police stat ion, Inspector Mafisa took the plaintiff 

to sit on a bench behind the counter in the Customer Service Centre 

( U CSC"). He left the v ict im and the car-guard in the front of the 

counter in the CSC. Inspector Mafisa again spoke to the car guard 
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who repeated what he told him earlier at the crime scene. According 

to Inspector Mafisa both the plaintiff and the defendant appeared to be 

under the influence of alcohol. 

[ 11 ] After talking to the car guard Inspector Mafisa spoke to the 

plaintiff inquiring as to what might have happened. The plaintiff had 

confirmed what he told h im at the cr ime scene, that he had stabbed 

the vict im with a knife for stealing his car keys. He then decided to 

arrest the plaintiff. The plaintiff was detained at around 18h05 on 

suspicion of infl icting a serious in jury. Inspector Mafisa fur ther 

testif ied that he had not taken any warning statement f rom the 

plaintiff as he was not a detective. Further that after detaining the 

plaintiff he had nothing fur ther to do wi th him. 

[12 ] Under cross examinat ion Inspector Mafisa substantial ly 

confirmed his evidence in chief. He testif ied that initially at the crime 

scene he did not interview the vict im as he appeared to be in pain. 

Later after speaking to the plaintiff, he went back to where he had left 

the vict im and the car guard at the f ront of the CSC. However, he did 

not f ind them and was informed tha t a certain Captain Falke, the 

station commander had allegedly chased them away. He fur ther 

testif ied that he also wanted to get medical attention for the v ic t im. 

On being asked fur ther as to why he did not make an entry in the 

occurrence book about the fact that Captain Falke had chased away 

the two witnesses. Inspector Mafisa explained that he had expected 

Captain Falke to make the entry as he was the senior officer. 
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[ 1 3 ] The p la in t i f f 's vers ion pu t to t h e Inspec to r Mafisa is as fo l lows. 

Two Af r ican males t r ied to rob the p la in t i f f of his car. Dur ing the 

ensu ing s t rugg le t h e pla int i f f managed to take ou t his pocket kn i fe and 

s tabbed one of his assai lants . The o t h e r one ran away . In sho r t t he 

vers ion of t he p la in t i f f is t h a t in s tabb ing the v i c t i m , he had acted in 

self de fense . W h e n Inspec to r Mafisa a r r i ved w i th severa l o ther pol ice 

of f icers he was ar res ted and taken to t h e Ly t t le ton pol ice s ta t ion whe re 

he was locked-up in a hold ing cel l . 

[ 1 4 ] On r e - e x a m i n a t i o n Inspec to r Mafisa clar i f ied the fac t t h a t when 

he m a d e the en t r y in his occur rence book and w h e n he made his 

s t a t e m e n t , he was unaware t ha t the t w o wi tnesses ( i .e t h e v i c t im and 

the car gua rd ) were no longer whe re he had left t h e m . 

[ 1 5 ] The nex t w i tness to tes t i fy on beha l f o f the de fendan t was 

Constab le Letsietsa w h o tes t i f ied t h a t , on the morn ing a f te r t he ar res t 

and d e t e n t i o n of t he p la int i f f ( i .e on 25 December 2008 ) and a f te r 

go ing t h r o u g h the no rma l fo rma l i t i es before a warn ing s t a t e m e n t is 

t aken f r o m an accused, the p la int i f f had exerc ised his cons t i tu t iona l 

r igh t to r ema in s i lent . 

[ 1 6 ] A t t he end of Constable Lets ietsa 's t e s t i m o n y , the defense closed 

its case. 

[ 1 7 ] The p la in t i f f tes t i f ied as fo l l ows . A f te r v is i t ing the res tauran t 

w i th s o m e f r i ends , he had decided to leave. On reaching his car wh ich 

was parked outs ide a chemis t , he opened the w indow on the dr iver ' s 
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s ide w h e n he not iced a black m a n coming f r o m the f r on t . The man 

t r i ed to take his keys t h r o u g h the open w indow. He m a n a g e d to hit 

t he m a n w i t h his open hand t h r o u g h the car's open w i n d o w . Then 

s o m e o n e held h im by his shou lders t r y i ng to drag h im to the g r o u n d . 

He rose , s tood up , managed to t a k e ou t his pocket kn i fe wh ich was in 

a ho ls te r on his belt and sc reamed fo r help t ha t t he pol ice be cal led. 

He t h e n s tabbed the m a n on t h e left side of his chest . A pharmac is t , a 

Mr van W y k , c a m e to his rescue. They managed to ove rpowe r the 

assa i lan t and Mr Van W y k p inned h im to the boundary fence. 

The rea f t e r he had gone back in to the res tauran t whe re he washed his 

hands and the kn i fe . Van W y k cal led the pol ice. Four pol ice off ic ials in 

t w o cars a r r i ved at t he scene. He test i f ied t h a t he to ld Inspec to r 

Mafisa t ha t he was de fend ing h imse l f and p ro tec t ing his p roper ty . 

I nspec to r Mafisa had then requested h im to the pol ice s ta t ion wh ich he 

did d r i v ing his own veh ic le . A t t h e pol ice s ta t ion he was made to sit on 

a bench at t he back of t he coun te r , be tween the charge off ice and the 

ho ld ing cel ls. Inspec to r Mafisa i n f o rmed h im tha t he was ar res t ing h im 

fo r in f l ic t ing a dangerous w o u n d . He was then processed and he was 

a lso read his cons t i tu t iona l r igh ts wh ich were exp la ined to h im in 

A f r i kaans as he c la imed no t to be wel l conversant w i th Engl ish. The 

p la in t i f f also c la imed t h a t du r ing t h e scuff le w i t h t h e persons who 

a t t e m p t e d to rob h im of his veh ic le he was in ju red . He was examined 

by a doc to r on 27 December 2008 a f te r his release on bail on 26 

D e c e m b e r 2 0 0 8 . However , t he J88 indicated t h a t t he re were no 

in ju r ies observed . On 26 December 2008 he was released on bai l . 

On subsequen t l y appear ing in cou r t , the charges were w i t h d r a w n by 

t h e of f ice of t he Di rec tor of Public Prosecut ions. 
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[ 1 8 ] A l t h o u g h t h e p la in t i f f d e n i e d g i v i ng I n s p e c t o r Maf isa t h e kn i fe he 

used t o s tab t h e v i c t i m , t h i s w a s n o t pu t to I n s p e c t o r Maf isa d u r i n g 

c ross e x a m i n a t i o n . Fu r t he r t h e p la in t i f f c l a i m e d t h a t he had f o u n d his 

k e y s in his car on t h e p a s s e n g e r s i t . 

[ 1 9 ] U n d e r c ross e x a m i n a t i o n t h e p la in t i f f conceded t h a t he was no t , 

on a r r i va l a t t h e po l ice s t a t i o n , pu t in a ho ld ing cel l as asse r ted by his 

c o u n s e l , bu t w a s le f t t o s i t on a bench beh ind t h e c o u n t e r in t h e CSC. 

He also c o n f i r m e d t h a t he had re fused to g ive a w a r n i n g s t a t e m e n t 

be fo re he was locked u p . A n a t t e m p t t o t a k e a w a r n i n g s t a t e m e n t was 

m a d e t h e f o l l ow ing m o r n i n g by a s t u d e n t cons tab le a n d p la in t i f f had 

r e f u s e d to g i ve o n e . He on l y gave a s t a t e m e n t to I n s p e c t o r Debb ie 

V a n Zy l on 26 D e c e m b e r 2 0 0 8 . 

[ 2 0 ] St i l l u n d e r c ross e x a m i n a t i o n t h e p la in t i f f had d i f f i cu l t i es 

e x p l a i n i n g t h e d i sc repanc ies b e t w e e n his t e s t i m o n y in c o u r t and t h e 

s t a t e m e n t t a k e n by I n s p e c t o r V a n Z y l . I n his ev i dence t h e p la in t i f f 

had ind ica ted t h a t he was a t t a c k e d by t w o assa i lan ts . H o w e v e r in his 

s t a t e m e n t he on l y m a d e m e n t i o n of o n e person w h o a l l eged ly a t t a c k e d 

h i m . Fu r the r , a l t h o u g h t h e p la in t i f f a d m i t t e d to no t be ing locked up in 

a ho ld ing cell on a r r i v i n g a t t h e po l ice s t a t i o n , in h is s t a t e m e n t he had 

i nd i ca ted t h a t as soon as he a r r i v e d a t t h e pol ice s t a t i o n he was pu t in 

a ce l l , hence t h e asse r t i on by h is counse l t h a t he w a s a r r e s t e d a t t h e 

c r i m e scene be fo re a n y i n v e s t i g a t i o n be ing m a d e . 

[ 2 1 ] The p la in t i f f ca l led I n s p e c t o r V a n Zy l to t es t i f y . I n s p e c t o r v a n 

Z y l c o n f i r m e d t h a t t h e c o n t e n t o f t h e p la in t i f f ' s s t a t e m e n t was w h a t he 

had to ld her. She conceded t h a t i f she had t h e s a m e i n f o r m a t i o n 



w h i c h I n s p e c t o r Maf isa had w h e n he dec ided to a r res t and de ta i n t h e 

p la in t i f f , she w o u l d a lso have acted in exac t l y t he s a m e m a n n e r . 

[ 2 2 ] The p la in t i f f a lso ca l led Capta in Fa lke. His ev idence d id no t add 

m u c h excep t t o c o n f i r m t h a t he had exp la ined to t h e p la in t i f f his 

cons t i t u t i ona l r i g h t s . He a lso den ied chas ing a w a y t h e c a r - g u a r d and 

t h e v i c t i m f r o m t h e pol ice s ta t i on on t h e day in q u e s t i o n . 

[ 2 3 ] I n a r g u m e n t counse l f o r t he p la in t i f f a rgued t h a t t h e a r res t was 

un law fu l in t h a t I n s p e c t o r Maf isa was a w a r e at t he t i m e of t he a r res t 

t h a t t h e p la in t i f f w a s t r y i n g to de fend h imse l f f r o m t h e t w o m e n w h o 

w e r e t r y i n g to rob h i m o f his car a n d t o p ro tec t his p r o p e r t y . He 

a rgued t h a t I n s p e c t o r Maf isa had no reason to a r res t t h e p la in t i f f a t 

t h e scene as he had no t i nves t i ga ted t h e m a t t e r . I t was sugges ted by 

t h e p la in t i f f ' s counse l t h a t I nspec to r Maf isa shou ld have i n t e r v i e w e d 

s o m e o f t h e m e m b e r s o f t h e c rowd w h o w e r e ou ts ide t h e r e s t a u r a n t . 

He a r g u e d t h a t t h i s fa i l u re t o i n te r v i ew m e m b e r s of t he c r o w d w h o had 

g a t h e r e d ou ts ide t h e r e s t a u r a n t had r e n d e r e d t h e a r res t of t he p la in t i f f 

un l aw fu l l y . Counse l c o n t e n d e d t h a t e v e n if t h e p la in t i f f had c o m m i t t e d 

an o f fence , I n s p e c t o r Mafisa had no t exerc ised his d i sc re t ion 

reasonab ly in t h a t he d id no t cons ider o t h e r a l t e rna t i ve m e t h o d s of 

b r ing ing t h e p la in t i f f be fo re t he cou r t . Counse l f u r t h e r a rgued t h a t 

I n s p e c t o r Mafisa s h o u l d have re leased t he p la in t i f f w h e n his w i fe and 

d a u g h t e r c a m e t o t h e s ta t i on and asked fo r his re lease pa r t i cu la r l y as 

t h e p la in t i f f w a s n o t a f l i gh t r isk. 

[ 2 4 ] Counse l f o r t h e d e f e n d a n t a rgued t h a t t h e o f fence fo r w h i c h t he 

p la in t i f f was a r r e s t e d fo r was a s c h e d u l e 1 o f fence . T h e r e f o r e , 
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I n s p e c t o r Maf isa w a s w i t h i n h is r i gh t s to a r res t t h e p la in t i f f . Counse l 

f u r t h e r a r g u e d t h a t t he a r r e s t o f t h e p la in t i f f w a s law fu l in t h a t 

I n s p e c t o r Ma f i sa , on t h e basis of t h e i n f o r m a t i o n f r o m t h e car g u a r d 

a n d f r o m t h e p la in t i f f h imse l f a t t h e scene of t h e c r i m e and a t t h e 

po l ice s t a t i o n , he had a r e a s o n a b l e susp ic ion to suspec t t h a t a 

s c h e d u l e 1 o f f ence had been c o m m i t t e d . T h a t t h e r e f o r e t h e a r r e s t was 

law fu l in t e r m s o f sec t ion 4 0 ( l ) ( b ) o f t h e Ac t . Counse l s u b m i t t e d t h a t 

I n s p e c t o r Maf isa had no p o w e r s t o re lease t h e p la in t i f f once a r r e s t e d 

e i t h e r on bai l o r on his o w n c o g n i z a n c e as bai l in t h e case of a 

schedu le 1 o f f ence cou ld o n l y be g r a n t e d by a cou r t . I t w a s f u r t h e r 

s u b m i t t e d t h a t I n s p e c t o r Maf isa had exerc i sed his d i sc re t i on 

r e a s o n a b l y in dec id i ng to d e t a i n t h a t p la in t i f f . 

[ 2 5 ] I f o u n d I n s p e c t o r Maf isa t be a c red ib le and hones t w i t n e s s . His 

t e s t i m o n y as to t h e e v e n t s w h i c h occu r red on t h e re l evan t d a y was 

s a t i s f a c t o r y d e s p i t e m i n o r i ncons i s tenc ies here and t h e r e pa r t i cu la r l y 

w i t h r e g a r d t o w h e t h e r med i ca l ass i s tance was s o u g h t f o r t h e v i c t i m . 

I n s p e c t o r V a n Zy l a lso d i sp layed t h e s a m e cand idness w i t h t h e c o u r t . 

W i t h r e g a r d t o t h e p la in t i f f I w o u l d n o t say t h a t he was no t h o n e s t an 

h o n e s t w i t n e s s . H o w e v e r u n d e r c ross e x a m i n a t i o n he w a s evas i ve in 

a n s w e r i n g t h e q u e s t i o n s pu t t o h i m b y counse l fo r t h e d e f e n d a n t . 

[ 2 6 ] T a k i n g i n t o accoun t all t h e e v i d e n c e be fo re m e I a m sa t i s f ied 

t h a t t h e e v i d e n c e of I n s p e c t o r Maf isa is t h e m o r e p robab le as rega rds 

t h e e v e n t s of t h e d a y in q u e s t i o n . 

[ 2 7 ] I t is n o t in d i spu te t h a t t h e p la in t i f f had s t abbed t h e v i c t i m w i t h a 

p o c k e t k n i f e , an o f fence w h i c h is a schedu le 1 o f fence . Second l y it is 
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no t in d ispu te tha t the p la in t i f f was ar res ted a t a round 17h00 as 

t es t i f i ed to by Inspec to r Maf isa , the p la in t i f f and as re f lec ted in the 

occu r rence book. Fu r the r it is c o m m o n cause t h a t t he p la in t i f f was 

b r o u g h t be fo re cour t w i t h i n 48 hours o f his a r res t . 

[ 2 8 ] Once Inspec to r Mafisa was sat is f ied t h a t a reasonab le susp ic ion 

ex i s t ed t h a t t he p la in t i f f had c o m m i t t e d s schedu le 1 o f fence , he had a 

d i sc re t i on e i the r to a r res t t he p la int i f f of re lease h i m . Tak ing in to 

a c c o u n t t he fac ts at h a n d : t h a t t h e r e was a v i c t im w h o , by t he 

p la in t i f f ' s o w n admiss ion was s t a b b e d , I nspec to r maf ias hav ing 

obse rved the v i c t im b leed ing pro fuse ly f r o m his w o u n d s , and the 

v i c t i m hav ing d isappeared w i t h o u t reason and inspec tor Mafisa not 

k n o w i n g if t he v i c t im wou ld l ive, he made a dec is ion to a r res t the 

p la in t i f f . Possibly f u r t h e r i nves t iga t ion could have been necessary . I 

a m n o t conv inced t h a t I n s p e c t o r Mafisa had no t app l ied his m ind to 

t h e fac ts w h e n he dec ided to a r res t and de ta in t h e p la int i f f . Even 

I n s p e c t o r van Zyl had conceded t h a t if she was in t he pos i t ion of 

I n s p e c t o r Mafisa and hav ing t h e i n f o rma t i on he h a d , she wou ld a\so 

had a r res ted and de ta ined t he pla int i f f . I n Sekhoto ( supra ) at para 

[ 2 5 ] , t he S u p r e m e Cour t o f Appea l held t h a t : 

" I t could hardly be suggested that an arrest under the circumstances 

set out in s 4 0 ( l ) ( b ) could amount to a deprivation of f reedom which is 

arbitrary or wi thout jus t cause in conflict with the Bill of Rights. A 

lawful arrest cannot be arbitrary. And an unlawful arrest \N\11 not 

necessarily give rise to an arbitrary detent ion. The deprivation must, 

according to Canadian jur isprudence, at least be capricious, despotic or 

unjust i f ied." 
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[29] I am satisfied that when Inspector Mafisa decided to arrest and 

detain the plaintiff he did not act out of malice or on the basis of an 

unjustif ied reason. He acted on the basis of the facts before him and 

exercised his discretion reasonably. The argument by the plaint i f fs 

counsel that it was not necessary for Inspector Mafisa to detain the 

plaintiff as he knew where he lived and could easily find him is 

misplaced as the Supreme Court of appeal in Sekhoto has held that 

there is no fifth jurisdictional fact in terms of section 4 0 ( l ) ( b ) as 

alluded to in Louw and another v Minister of Safety and Security and 

others 2006 (2) SACR 178 (T) where the court held that: 

" I am of the view that the t ime has arrived to state as a matter 

of law that, even if a crime which is listed in Schedule 1 of Act 51 

of 1977 has allegedly been commit ted, and even if the arresting 

peace officers believe on reasonable grounds that such crime has 

been commit ted, this in itself does not just i fy an arrest 

for thwi th. " 

[30] When Inspector Mafisa decided to arrest the plaintiff he had no 

powers to release the plaintiff since the powers to release or detain the 

plaintiff rested with the courts. On that basis I am of the view that the 

detention of the plaintiff was also not unlawful. 

[31] Accordingly the following order is made: 

'The plaintiff's claim is dismissed with costs.' 
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