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[1] The plaintiff's claims against the defendant is for damages he 

suffered as the result of injures he sustained in a motor vehicle 

collision. At the commencement of the trial, by agreement in 

terms of rule 33(4) the issues of liability were separated from 
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q u a n t u m a n d t h e ma t te r p r o c e e d e d on the f o r m e r a n d the lat ter 

i ssues w e r e p o s t p o n e d s ine d ie . 

[2] It is c o m m o n c a u s e that on 29 O c t o b e r 2 0 0 6 a n d at 

U m k h a n g e l e S t ree t M a b o p a n e , t he plaint i f f w a s the dr iver of 

mo to r v e h i c l e w i th reg is t ra t ion n u m b e r FMJ 5 8 4 N W w h i c h 

co l l ided t h e r e a n d then wi th m o t o r veh i c l e w i th reg is t ra t ion 

n u m b e r R V G 6 4 2 G P , t h e n a n d t he re d r i ven by Mr. A T M a b o y a 

( the i nsu red d r i ve r ) . 

[3] T h e d e f e n d a n t is t h e S ta tu to ry b o d y c r e a t e d in t e r m s of A c t 56 

of 1996 a n d its l iabi l i ty a r ises by v i r tue of t he sa id Ac t , for a n y 

bodi ly d a m a g e s su f f e red as t h e resu l t of in jur ies s u s t a i n e d in a 

m o t o r veh ic le co l l i s ion c a u s e d by the n e g l i g e n c e of a n i nsu red 

dr iver of a m o t o r veh i c l e i nvo l ved in an acc iden t . 

[4] A c c o r d i n g to t he plaint i f f the so le c a u s e of t h e co l l i s ion w a s the 

n e g l i g e n c e of t he i nsu red d r i ve r Mr. M a b o y a , a l te rna t ive ly t he 

d r i ve r o f a n un iden t i f i ed motor veh i c l e . It is c o m m o n c a u s e tha t 

the plaint i f f co l l i ded w i th the i n s u r e d m o t o r veh ic le f r o m beh ind . 
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There is an inference of negligence on his part. The onus rest 

on him to prove that he was not negligent and that the insured 

driver or the unknown motor vehicle was negligent and such 

negligence was the case of the collision1. 

[5] It is trite that the plaintiff must prove on a balance of 

probabilities that the collision was as the result of the 

negligence of the insured, or the unidentified driver or their joint 

negligence. 

[6] The parties furnished me with various photographs that are 

supposed to show the scene of the accident. In my view, the 

photographs were not taken shortly after the accident, but much 

later. It is common cause that at the time of the accident, the 

were trenches dug just outside the road for purposes of laying 

underground cables. That being the position, the road at the 

time was not as wide as reflected by the photographs, but must 

have been narrow as the result of the mound of the soil from 

the dug trench. The insured driver conceded that his motor 

1 Coleman V Mabuza 1963 (2) SA 498 (TPD) at 500B-D. 
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vehicle was parked outside the street but with some of its 

wheels encroaching into the path of travel of the road. It can 

therefore be accepted that at the time of the accident, the path 

of travel on which the plaintiff was travelling had been to a 

certain extent impeded by the wheels of the insured motor 

vehicle that were partially on the path of travel of the plaintiff. 

[7] Where an insured driver, such as the insured driver in casu, 

parks his motor vehicle along the road, in a manner such that 

part of his motor vehicle impedes the path of travel of other 

road users, should have foreseen that he has created a 

potential dangerous situation to other motorist and should have 

taken reasonable steps to warn other motorist of the danger 

presented by his motor vehicle.2 

[8] The insured driver said that he had placed cones along the 

road to warn other road users of the presence of his motor 

vehicle. Placing cones, in my view was not enough. There was 

a duty on the part of the insured driver to ensure that there is a 

: Vide Rondaha Versckeringskorporasie Van SA v Vermaak 1970 (2) SA 735 (AD). 
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reflective chevron on his motor vehicle sufficiently visible. He 

must not only stop at ensuring that there are visible reflective 

chevrons, but must also post a person to warn other road users 

to be aware of the presence of his motor vehicle. In casu, the 

insured driver did not post any person. He was aware of the 

constricted road because of the dug trenches. He also 

conceded that the road was not well illuminated by any street 

light, save an Apollo light. In my view, the negligence of the 

first insured driver stems from his failure to have posted a 

person to warn other motorist.3 

[9 ] The version of the plaintiff is that as he was approaching where 

the insured motor vehicle was parked, his path of travel was 

suddenly encroached into by the insured unidentified motor 

vehicle that was travelling with its bright lights. 

[10] The insured driver's version that the accident occurred at 

Winterveld must be rejected because he conceded that he does 

not recognise the place reflected in the photographs. I do 

" Crawhall v Minister ofTranspon and Another 1963 (3) SA 614. 
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accept the version of the plaintiff that the accident happened in 

Mabopane. In this regard he is being corroborated by the Police 

Accident Report and Inspector Mogomotsi. I accept that the 

accident occurred along Umkhangele Street which is running 

straight. However, from the photos, there is a side street which 

joins into Umkhangele street. The plaintiff was travelling along 

Umkhangele street with the side street on his left. The 

unidentified motor vehicle suddenly entered into Umkhangele 

street, turned towards his direction with its head lights on bright 

very fast. He said that he was blinded by these lights and he 

swerved to his left to avert a collision with the unidentified motor 

vehicle and in the process collided with the insured motor 

vehicle. 

[11] The plaintiff said that he did not see the unidentified motor 

vehicle before it entered into Umkhangele because his vision 

was obstructed by the first insured motor vehicle. I am unable 

to find that the version of the plaintiff is improbable. I find that 

the unidentified motor vehicle executed his left turn at an 

inopportune moment without stopping at the intersection. This 
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was a dangerous manoeuvre in the face of motor vehicle that 

had a right of way, such as that of the plaintiff. However, I am 

also of the view that the plaintiff was also negligent in that he 

was travelling rather very fast under the circumstances. The 

fact that the first insured driver said he did not see the 

unidentified motor vehicle, is understandable, because he was 

just before the accident engaged in his work. He only became 

aware of the collision at the sound of the impact. If the 

unidentified motor vehicle did not stop after the collision, 

certainly he would not have seen it. 

[12] My finding is that the cause of the collision was the combination 

of the negligence of the first insured driver, who created a 

dangerous situation in the way he had parked his motor vehicle 

and failing to post a person to warn motorist to slow down as 

they approached the location where his motor vehicle was. 

Secondly the unidentified motor vehicle was negligent in the 

sudden manner it entered into Umkhangele Street turning 

towards the plaintiff's vehicle with its head lights on bright at an 

inopportune moment. The plaintiff was also contributory 

7 



negligent in that he drove too fast under the prevailing 

circumstances. 

[13] I would therefore apportion the combined negligence of the first 

insured driver and the unidentified motor vehicle to 60% and 

the plaintiff 40%. I therefore find that the defendant is 60 % 

liable for proven damages of the plaintiff. 

[14] In the result I make the following order: 

1. That the defendant is liable to pay 60% of the plaintiff's 

proven damages arising from the collision; 

2. That the defendant to pay the plaintiffs costs on party and 

party scale. 
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