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[1] This is an application for the confirmation of the cancellation of a written 

lease agreement, allegedly entered into between the parties; eviction of the 

respondent from the leased premises; and payment of rentals. The premises 

concerned are known as Portion 1 of erf 1433 Parkmore, Johannesburg, situ­

ated at 96 Sandton Drive, Parkmore, Sandton. 

[2] The applicant alleges that the parties had entered into the written lease 

agreement on 27 August 2007 for a period of three years, with the option to 



2 

renew it f o r a f u r t h e r per iod of t h ree years. The rentals w e r e f ixed in te rms of 

a schedule fo r t h e per iod 1 August 2009 t o 31 July 2013. The part ies t o t he 

lease ag reemen t are ref lected as the appl icant and an en t i t y known as 

Sandton Gold & D iamond Exchange. The respondent is c i ted herein as 

Sandton Gold & D iamond Exchange (Pty) Ltd. As appears later, t h e respond­

en t denies t h a t i t was a par ty t o t h e lease agreement . 

The rel ief sought 

[3] Evict ion is sought in prayer 1 of t h e Not ice of M o t i o n . The rentals c la imed 

by t h e app l icant are set ou t as fo l lows in prayer 2: 

"2.1 the monthly rentals in the amount of: 

2.1.1 R26 460 (excluding VAT) per month for the period 1 December 

2009 to July 2010 excluding the rent of February 2010 in the 

amount ofR26 460.00 [tax invoice IG39]; 

2.1.2 R27 783 per month for the period 1 August 2010 to 31 July 2011; 

2.1.3 R29 172.15 per month for the period 1 August 2011 to 31 July 

2012; 

until date in which Respondent vacates the premises, pending the legal 

action instituted under case number 38229/10; [my emphasis] 

2.2 all municipal charges levied on the property from 1 October 2009 until 

date on which respondent vacates the property excluding the refuse, 

sewerage, water and electricity consumed during December 2009 in 

the amount ofR3181.23 [tax invoice IG39]." 

[4] These prayers are confus ing. The phrase "until date in which Respondent 

vacates the premises, pending the legal action instituted under case number 

38229/10" is confus ing. The act ion under case number 38229 /10 is an act ion 
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t h a t t h e a p p l i c a n t i n s t i t u t e d s i m u l t a n e o u s l y w i t h th is app l i ca t i on f o r i den t i ca l 

re l ie f ( a l t h o u g h d i f f e r e n t l y f o r m u l a t e d ) . The re l ie f sough t by t h e a p p l i c a n t in 

t h i s a p p l i c a t i o n is c o u c h e d in t h e f o r m o f f i na l re l ief . If t h a t is t h e case, i t is 

u n c l e a r w h a t is le f t t o be dec ided in t h e p e n d i n g a c t i o n . Equal ly unc lea r is t h e 

p u r p o s e o f t h e a c t i o n . T h e c o n f u s i o n w a s c o m p o u n d e d by t h e Heads o f A r ­

g u m e n t o f M r D . M . Lea the rn SC, a p p e a r i n g f o r t h e A p p l i c a n t , in w h i c h he said 

t h a t t h e a p p l i c a n t seeks i n t e r i m re l i e f p e n d i n g t h e o u t c o m e o f t h e a c t i o n . 

H o w e v e r , he said a t t h e o u t s e t o f t h e h e a r i n g t h a t i t was an e r r o r a n d t h a t 

t h e a p p l i c a n t seeks f i na l re l ie f . Tha t , o f cou rse , does n o t c lear up t h e c o n f u s ­

ing ph rase o r t h e p u r p o s e o f t h e a c t i o n . 

[5] It is f u r t h e r u n c l e a r u n t i l w h e n t h e a p p l i c a n t c la ims ren ta l s . It m a y c la im 

ren ta l s f o r t h e r e m a i n d e r o f t h e t e r m o f t h e lease as d a m a g e s , sub jec t t o i ts 

o b l i g a t i o n t o l i m i t i ts loss by f i n d i n g a n e w lessee. H o w e v e r , such d a m a g e s 

c a n n o t be c l a i m e d in t h i s a p p l i c a t i o n . Damages can on l y be d e t e r m i n e d a f t e r 

t h e a p p l i c a n t had t a k e n s teps t o l im i t i ts d a m a g e s by f i n d i n g a n e w lessee. As 

a p p e a r s f r o m p rayers 2 .1 .2 a n d 2 .1 .3 , t h e a p p l i c a n t c la ims f u t u r e ren ta l s un t i l 

3 1 July 2 0 1 2 regard less o f w h e n t h e r e s p o n d e n t vaca tes t h e p r o p e r t y . 

[6 ] i t s e e m s t o m e t h a t , s h o u l d t h e a p p l i c a n t succeed in th is a p p l i c a t i o n , i t 

w o u l d be e n t i t l e d t o a r r e a r ren ta l s a n d ren ta l s on l y un t i l t h e da te o n w h i c h 

t h e r e s p o n d e n t vaca tes t h e p r o p e r t y . 

Locus standi o f t h e a p p l i c a n t 

[7 ] T h e a p p l i c a n t a l leges t h a t i t is t h e r eg i s t e red o w n e r o f t h e p r o p e r t y d e ­

sc r i bed in p a r a g r a p h [1] a b o v e . The d e p o n e n t t o t h e F o u n d i n g A f f i d a v i t s ta tes 

t h a t t h e a p p l i c a n t had c e d e d its r i gh t , t i t l e a n d i n te res t in a n d t o t h e i n c o m e 
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in respec t o f t h e lease a g r e e m e n t t o First N a t i o n a l Bank Ltd (FNB) p u r s u a n t t o 

a w r i t t e n cess ion d o c u m e n t d a t e d 6 S e p t e m b e r 2006 , b u t t h a t First Na t i ona l 

Bank had r e c e d e d t h e r igh ts , t i t l e a n d i n t e r e s t in t h e lease a g r e e m e n t t o t h e 

a p p l i c a n t o n 22 June 2 0 1 0 . Copies o f t h e cess ion a n d re-cess ion a re a t t a c h e d . 

T h e s ign i f i cance o f t h e d a t e o f re-cess ion w i l l b e c o m e a p p a r e n t in d u e 

cou rse . 

B a c k g r o u n d 

[8] T h e lessee, w h o e v e r i t may be , fe l l i n t o a r rea rs w i t h t h e ren ta ls and t h e 

a p p l i c a n t p u r p o r t e d 1 t o cancel t h e a g r e e m e n t f o r t h e f i r s t t i m e o n 30 July 

2 0 0 8 . T h e m a t t e r w a s , h o w e v e r , s e t t l e d a n d t h e app l i can t and t h e r e s p o n d ­

e n t , r e p r e s e n t e d by M r D jo rd je M i h a l j e v i c (D jo rd je ) , e n t e r e d i n t o an a d d e n ­

d u m t o t h e lease a g r e e m e n t , in t e r m s o f w h i c h t h e lease a g r e e m e n t was re ­

i n s t a t e d o n t h e t e r m s set o u t in t h e a d d e n d u m . This t i m e , t h e par t ies a re re ­

f l e c t e d as t h e a p p l i c a n t a n d t h e r e s p o n d e n t , S a n d t o n Go ld and D i a m o n d Ex­

c h a n g e (Pty) L td . The r e s p o n d e n t u n d e r t o o k t o c o n t i n u e pay ing ren ta ls a n d 

m u n i c i p a l cha rges in t e r m s o f t h e lease a g r e e m e n t . The r e s p o n d e n t f u r t h e r 

a c k n o w l e d g e d a n d ag reed t h a t in t h e e v e n t o f a b reach o f any t e r m o r c o n d i ­

t i o n o f t h e lease a g r e e m e n t o r a d d e n d u m o n t h e pa r t o f t h e lessee, t h a t t h e 

lessor m a y c l a im p a y m e n t o f any a r rea rs , e v i c t i o n o f t h e lessee, cance l l a t i on 

o f t h e lease a g r e e m e n t a n d a d d e n d u m , d a m a g e s and costs at a scale as b e ­

t w e e n an a t t o r n e y a n d c l ien t . 

[9 ] T h e r e s p o n d e n t aga in fe l l i n to a r rea rs a n d t h e app l i can t aga in p u r p o r t e d 

t o cance l t h e lease a g r e e m e n t and a lso t h e a d d e n d u m f o r t h e second t i m e o n 

1 It will appear later why I say that the applicant had "purported" to cancel the agreement. 
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3 1 August 2008 and sued fo r con f i rma t ion o f t he cancel lat ion, ev ic t ion of the 

respondent , arrear rentals and o the r charges. 

[10] It appears f r o m a reconci l ia t ion of t he respondent 's indebtedness, at­

tached t o t h e Founding Af f idav i t , t ha t f u r t h e r renta l payments w e r e made af­

te r t h e cancel la t ion of 3 1 August 2008. The inference is tha t , despi te t he can­

ce l la t ion and the summons , t he part ies con t inued t o pe r fo rm in t e r m s of the 

ag reemen t and a d d e n d u m . A l though t h e appl icant never w i t h d r e w this ac­

t i o n , i t seems tha t i t had re insta ted t h e lease and abandoned the proceed­

ings. 

[11] The appl icant pu rpo r t ed to cancel t h e agreement and a d d e n d u m fo r t he 

t h i r d t i m e on 30 October 2009 on the g round o f alleged non-paymen t o f 

renta ls and sued fo r con f i rma t ion o f t h e cancel la t ion, evict ion and rentals. 

Accord ing t o t he reconc i l ia t ion, t he respondent again made subsequent 

paymen ts of rentals and was again no t ev ic ted . 

[12] The present appl icat ion was ins t i tu ted w h e n the respondent al legedly 

again fa i led t o pay rentals and o ther charges in t e rms of t h e agreement and 

a d d e n d u m . The appl icant pu rpo r ted t o cancel t he agreement fo r t he f o u r t h 

t i m e o n 14 M a y 2010. 

The respondent ' s answer ing af f idavi t 

[13] The answer ing af f idavi t was deposed t o by Mir jana Mihal jevic (Mir jana) , 

w h o is t h e m o t h e r of Djord je . She al leged tha t Djord je had represented his 

f a the r , M iso Mihal jev ic (Miso) in en ter ing in to t he agreement and had signed 

it o n his behalf , since Miso was not suf f ic ient ly pro f ic ient in English. 
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[14] It is inexp l i cab le w h y t h e answer ing a f f idav i t is deposed t o by M i r jana , 

ins tead o f D jo rd je o r M i so . They deposed t o c o n f i r m a t o r y a f f idav i ts c o n f i r m ­

ing t h e con ten t s o f M i r jana 's a f f idav i t "insofar as they relate and/or refer to 

me." Some aspects o f M i r jana 's a f f idav i t re la te or re fer t o M i s o a n d / o r 

D jo rd je , bu t t h e bu lk o f t h e a f f idav i t deals w i t h t h e facts and argues t he case 

o f t h e r esponden t w i t h o u t re fe rence t o e i t he r M iso or D jo rd je . M i r j ana d id 

no t s ta te t h e basis o n w h i c h she has personal know ledge o f t h e even ts and 

t h e issues. This is a h igh ly unsa t i s fac to ry w a y o f p lac ing ev idence be fo re t he 

Cour t . There is no exp lana t i on w h y e i t he r D jo rd je o f M iso cou ld no t have de­

posed t o t h e a n s w e r i n g a f f idav i t . Counsel f o r t h e app l ican t , M r Leathern , 

s u b m i t t e d t h a t it was d o n e de l ibe ra te ly t o sh ie ld t h e m f r o m charges o f per­

j u r y on t he i r par t . As appears later, I f i n d t h a t t h e answer ing a f f idav i t is re­

p le te w i t h pa ten t u n t r u t h s . The suspic ion t h e r e f o r e looms large t h a t th is may 

i ndeed be t h e case. M r Lea thern , h o w e v e r , d id no t take t h e issue f u r t h e r and 

a rgued t h e case as if t h e answer ing a f f i dav i t cons t i t u ted admiss ib le ev idence. 

[15] The r e s p o n d e n t ra ised a n u m b e r o f defences, none o f t h e m t o t h e ef fect 

t h a t it had paid t h e renta ls in accordance w i t h t h e ag reemen ts . I shal l deal 

w i t h t h e m unde r separa te headings. 

The respondent was not a party to the lease agreement 

[16] The r e s p o n d e n t den ie d in t he answe r i ng a f f idav i t t h a t t he responden t 

was a par ty t o t h e lease a g r e e m e n t . As I have a l ready said, i t is a l leged t h a t 

D jo rd j e had nego t i a ted and signed t h e a g r e e m e n t on behal f o f his f a the r , M i ­

so . T h e reason is said t o be t h a t M iso was no t suf f ic ient ly p ro f i c ien t in Eng­

l ish. 
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[17] The re are va r i ous reasons w h y th i s de fence shou ld n o t be sus ta ined . 

Perhaps , t h e s t r o n g e s t reason is t h i s . The a c t i o n i n s t i t u t e d by t h e app l i can t 

u n d e r case n u m b e r 3 8 2 2 9 / 1 0 , r e f e r r ed t o a b o v e , is based o n s im i la r fac ts . 

T h e r e s p o n d e n t e n t e r e d appea rance t o d e f e n d , w h e r e u p o n t h e app l i can t ap­

p l i ed f o r s u m m a r y j u d g m e n t . The r e s p o n d e n t and n o t M i s o as t h e p r o p r i e t o r 

o f S a n d t o n G o l d & D i a m o n d Exchange, f i l ed an o p p o s i n g a f f i dav i t , d e p o s e d t o 

by D j o r d j e . He s ta ted t h a t he was a d i r e c t o r and s h a r e h o l d e r o f t h e d e f e n d ­

a n t ( r e s p o n d e n t he re in ) . The e n t i r e a f f i dav i t is based o n t h e c o n t e n t i o n t h a t 

t h e app l i can t had i nco r rec t l y charged t h e r e s p o n d e n t f o r ce r ta in mun i c i pa l 

charges lev ied aga ins t t h e leased p r o p e r t y . D jo rd je never a l leged t h a t t h e re ­

s p o n d e n t had n o t b e e n a p a r t y t o t h e lease a g r e e m e n t . 

[18 ] F u r t h e r m o r e , D j o r d j e s igned t h e A d d e n d u m t o t h e lease a g r e e m e n t . In 

t h e a d d e n d u m t h e par t ies are re f l ec ted as t h e app l i can t and t h e r e s p o n d e n t . 

T h e f o l l o w i n g is r e c o r d e d in t h e A d d e n d u m : 

[18.1] t h a t i t is an a d d e n d u m t o t h e m e m o r a n d u m o f a g r e e m e n t d a t e d 

27 A u g u s t 2 0 0 7 ( t he lease a g r e e m e n t ) m a d e and e n t e r e d i n t o by t h e 

app l i can t a n d t h e r e s p o n d e n t ; 

[18.2 ] t h a t i t is e n t e r e d i n t o b e t w e e n t h e r e s p o n d e n t c o m p a n y , r e p r e ­

s e n t e d by D j o r d j e , w h o a l leged t h a t he w a s a u t h o r i s e d t o do so a n d 

w a r r a n t e d t h a t he w a s ; 

[18.3 ] t h a t t h e parties e n t e r e d i n t o t h e lease a g r e e m e n t on 27 Augus t 

2 0 0 7 ; 

[18 .4 ] t h a t t h e lessee has b reached t h e t e r m s a n d c o n d i t i o n s o f t h e 

lease a g r e e m e n t in t h a t it f a i l ed t o m a k e ren ta l p a y m e n t s ; 

[18.5 ] t h a t t h e par t ies des i re t o re ins ta te t h e lease a g r e e m e n t ; 
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[18.6 ] t h a t t h e A d d e n d u m rev ives t h e lease a g r e e m e n t ; 

[18.7 ] t h a t t h e lessee, w h i c h is d e f i n e d as t h e r e s p o n d e n t c o m p a n y , 

w i l l m a k e p a y m e n t o f a r rea r ren ta ls , mun i c i pa l charges a n d t h e ren ta l 

f o r t h e m o n t h o f A u g u s t 2008 as w e l l as legal costs ; 

[18.8 ] t h a t s h o u l d t h e lessee (as de f i ned ) b reach any t e r m or c o n d i t i o n 

o f t h e lease a g r e e m e n t , t h e app l i can t shal l i m m e d i a t e l y w i t h o u t no t i ce 

cancel t h e lease a g r e e m e n t a n d issue s u m m o n s in t h e High Cour t ; 

[18.9 ] t h a t t h e a d d e n d u m f o r m s pa r t o f t h e lease a g r e e m e n t , a n d t h e 

lease a g r e e m e n t a n d t h e a d d e n d u m shal l f o r all pu rposes be regarded 

as o n e a g r e e m e n t . 

[19 ] The lease a g r e e m e n t w a s s igned a f t e r hav ing b e e n s u b m i t t e d t o t h e re­

s p o n d e n t ' s a t t o r n e y s o f r e c o r d and a f t e r t h e y had w r i t t e n a l e t t e r t o t h e ap ­

p l i can t w h e r e i n t h e y : 

[19.1] r e c o r d t h a t t h e y act o n beha l f o f Sand ton Go ld & D i a m o n d Ex­

change (Pty) L t d ; 

[19.2 ] r e fe r t o a t e l e p h o n i c d iscuss ion he ld b e t w e e n t h e app l i can t ' s a t ­

t o r n e y a n d "their client's managing director, Mr Djordje Mehaijovic" 

These and o t h e r r eco rd ings in t h e l e t t e r c lear ly i nd i ca te t h a t t h e i r c l i en t is t h e 

r e s p o n d e n t a n d n o t M i s o . 

[20 ] For t hese reasons , I have no hes i t a t i on in re j ec t i ng t h e c o n t e n t i o n t h a t 

t h e lease a g r e e m e n t had b e e n e n t e r e d i n t o b e t w e e n t h e app l i can t a n d t h e 

r e s p o n d e n t , desp i t e t h e i n c o m p l e t e c i t a t i on o f t h e lessee in t h e a g r e e m e n t o f 

lease. 

Lis alibi pendens 



9 

[21] As appea rs f r o m t h e b a c k g r o u n d d iscussion a b o v e , t h e app l i can t had 

p u r p o r t e d t o cance l t h e a g r e e m e n t severa l t i m e s p rev ious ly and had i ns t i t u t ­

ed ac t i on f o r c o n f i r m a t i o n o f t h e cance l l a t i on , ev i c t i on o f t h e r e s p o n d e n t a n d 

f o r a r rea r ren ta l s . These ac t i ons have no t been w i t h d r a w n a n d are st i l l p e n d ­

ing . For a d e f e n c e o f lis alibi pendens, t h e r e s p o n d e n t w i l l have t o p r o v e (a) 

t h a t t h e l i t i ga t i on is p e n d i n g ; (b) b e t w e e n t h e same pa r t i es ; (c) based o n t h e 

s a m e cause o f a c t i o n ; a n d (d) in respect o f t h e s a m e sub jec t m a t t e r . 2 The 

p e n d i n g m a t t e r s c o m p l y w i t h (a), (b) and (d), b u t no t (c). The cause o f ac t i on 

in th is case is a n o t h e r b reach o f t h e lease a g r e e m e n t a n d a n o t h e r cance l la ­

t i o n o f t h e lease a g r e e m e n t . 

[22 ] In any e v e n t , t h e s e ac t i ons have been a b a n d o n e d . The par t ies ac ted as if 

t h e lease a g r e e m e n t had n o t been cance l led a n d c o n t i n u e d t o p e r f o r m in 

t e r m s o f t h e a g r e e m e n t . T h e r e s p o n d e n t m a d e p a y m e n t o f ren ta ls . The lease 

w a s c lear ly r ev i ved by c o n t i n u e d comp l i ance w i t h t h e t e r m s . 

[23] The ac t i ons a re f u r t h e r m o r e s t i l l bo rn . The cance l l a t i on o f t h e lease in 

each o f t h e cases w a s i nva l i d . As set o u t in pa rag raph [7] a b o v e , t h e app l i can t 

h a d ceded its r i gh t , t i t l e a n d in te res t in a n d t o t h e i n c o m e in respect o f t h e 

lease a g r e e m e n t t o First Na t iona l Bank, w h i c h la te r r eceded t o t h e app l i can t . 

The a p p l i c a n t p u r p o r t e d t o cancel t h e lease a g r e e m e n t in each case a f t e r its 

r i gh t , t i t l e a n d i n t e r e s t had been ceded , bu t b e f o r e i t had been re - ceded . O n ­

ly FNB c o u l d have cance l l ed t h e a g r e e m e n t at t h o s e t i m e s . 

2 Dreyer and Others v Tuckers Land and Development Corporation (Pty) Ltd 1981 (1) SA 1219 (T) at 1231 
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[24] It is t r i t e t h a t t h e Cour t has a d i sc re t i on w h e t h e r o r n o t t o u p h o l d a spe­

cial p lea o f lis alibi pendens.3 In Stanita v ABSA Bank Ltd & Another*, A n d r e 

G a u t c h i e AJ s a i d : 

"It is true that such a position would afford a defendant the right to raise the 

defence o / lis a l ib i p e n d e n s , which is invariably done by way of a special plea. 

But the defence is merely a dilatory one, since if it is upheld the usual practice 

is to stay the proceedings in the one matter. The court has a discretion 

whether to uphold the defence, and could refuse to do so in a proper case. 

Ordinarily the plaintiff would simply withdraw one of the actions. The mere 

fact that there are at any point in time two extant summonses does not ren­

der one or both of them invalid or inoperative." 

Since t h e o t h e r ac t i ons a re d e a d in t h e w a t e r , t h i s is a p r o p e r case t o exerc ise 

m y d i s c r e t i o n n o t t o u p h o l d a de fence o f lis alibi pendens. 

Cession and re-cession 

[25 ] T h e r e s p o n d e n t a t t a c k e d t h e app l i can t ' s pa r t i cu la rs o f c l a i m 5 , o n t h e 

g r o u n d t h a t i t h a d n o t a t t a c h e d t h e w r i t t e n cess ion o f i ts r i gh t , t i t l e a n d i n ­

t e r e s t in a n d t o t h e i n c o m e in respect o f t h e lease a g r e e m e n t . The r e s p o n d ­

e n t r e q u e s t e d a c o p y o f t h e cession a n d w h e n it w a s e v e n t u a l l y p r o d u c e d , i t 

t u r n e d o u t t o be t h e w r o n g d o c u m e n t . The app l i can t t h e n f u r n i s h e d a n o t h e r 

d o c u m e n t p u r p o r t i n g t o be t h e cess ion. H o w e v e r t h a t d o c u m e n t d o e s n o t 

c o n t a i n such a cess ion . 

[26] In m a k i n g t h i s s u b m i s s i o n , t h e r e s p o n d e n t i gnores t h e fac t t h a t t h e a p ­

p l i can t (p la in t i f f ) a m e n d e d i ts par t i cu la rs o f c la im and a t t a c h e d t h e cess ion t o 

3 Loader v Dursot Bros (Pty) Ltd 1948 (3) SA 136 (T) at 138; Nordbak (Pty) Ltd v Wearcon (Pty) Ltd & Oth­
ers 2009 (6) SA 106 (W) and several other decision. 
4 2010 (3) SA 443 (GSJ) at 446, paragraph {7] 
5 In the action instituted simultaneously with this application 
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FNB t o t h e a m e n d e d par t i cu la rs o f c l a i m . The a p p l i c a n t also f i l ed a s u p p l e ­

m e n t a r y a f f i d a v i t t o i ts f o u n d i n g a f f i dav i t in th i s m a t t e r , t o w h i c h t h e s a m e 

d o c u m e n t is a t t a c h e d . This is a p r o p e r re -cess ion and a copy o f t h e re -cess ion 

is a t t a c h e d t o t h e f o u n d i n g a f f i dav i t . 

Lease Agreement cancelled while the applicant's rights had been ceded to 

FNB 

[27] T h e a p p l i c a n t a l leges t h a t it had cance l l ed t h e a g r e e m e n t o f lease o n 14 

M a y 2 0 1 0 . T h e re -cess ion o f t h e app l i can t ' s r igh t , t i t l e a n d i n t e r e s t w a s 

s igned by t h e pa r t i es o n 14 June 2 0 1 0 a n d 22 June 2 0 1 0 respec t i ve ly . T h e a p ­

p l i can t c o u l d t h e r e f o r e n o t have cance l l ed t h e a g r e e m e n t o f lease in M a y 

2 0 1 0 s ince it h a d n o r i gh t , t i t l e or i n t e r e s t t h e r e i n . H o w e v e r , t h e a p p l i c a n t as 

p l a i n t i f f in t h e a c t i o n , s t a t e d in pa rag raph 10 o f t h e par t i cu la rs o f c l a im t h a t i t 

had cance l l ed t h e a g r e e m e n t o f lease, alternatively hereby cancels the Lease 

as it is entitled to." Th is is a va l id cance l l a t i on o f t h e a g r e e m e n t o f lease. 

Incorrect charging for "assessment rates'' 

[28 ] T h e r e s p o n d e n t a l leges t h a t t h e a p p l i c a n t h a d , in con f l i c t w i t h t h e 

a g r e e m e n t o f lease, c h a r g e d f o r m u n i c i p a l "assessmen t ra tes " . A c c o r d i n g t o 

t h e a n s w e r i n g a f f i dav i t , D j o r d j e had n o t i c e d f o r t h e f i r s t t i m e t h a t t h e a p p l i ­

c a n t had b e e n i nvo i c i ng t h e r e s p o n d e n t f o r mun i c i pa l "assessment r a t e s " 

w h e n he c o n s i d e r e d t h e app l i can t ' s pa r t i cu la rs o f c la im u n d e r o n e o f t h e p r e ­

v i o u s s u m m o n s e s ( u n d e r case n u m b e r 6 7 8 5 2 / 0 9 ) . 

[29 ] Clause 6(1) o f t h e lease a g r e e m e n t p rov ides as f o l l o w s : 

"THE LESSEE SHALL: 

(o)-(k) 
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(I) Ensure that all municipal charges levied on the property are paid in full 

at ail times during the duration of the lease and during the duration of the 

renewal option period." 

Clause 9 p r o v i d e s f o r t h e cance l l a t i on o f t h e lease in t h e e v e n t o f t h e lessee 

f a i l i ng t o pay t h e r e n t a n d mun i c i pa l charges. 

[30] A c c o r d i n g t o t h e a n s w e r i n g a f f i dav i t , mun i c i pa l charges d o n o t i n c l ude 

ra tes a n d taxes (or assessmen t rates) lev ied aga ins t t h e o w n e r o f t h e p r o p e r ­

t y . T h e r e s p o n d e n t had m a d e a s imi la r a l l ega t i on in its a n s w e r i n g a f f i dav i t t o 

t h e a p p l i c a n t ' s a p p l i c a t i o n f o r s u m m a r y j u d g m e n t u n d e r case n u m b e r 

6 7 8 5 2 / 0 9 . O n s t r e n g t h t h e r e o f , t h e app l i can t a n t i c i p a t e d th i s a l l e g a t i o n a n d 

a t t a c h e d t o i ts F o u n d i n g A f f i dav i t al l t h e tax invo ices and s t a t e m e n t s f r o m 

t h e d a t e o f c o m m e n c e m e n t o f t h e lease un t i l M a y 2 0 1 0 a c c o r d i n g t o w h i c h 

t h e a p p l i c a n t had c o n s i s t e n t l y cha rged t h e r e s p o n d e n t f o r "assessmen t 

r a t e s " . It is h a r d t o be l i eve t h a t D jo rd je w o u l d no t have n o t i c e d t h a t t h e a p ­

p l i can t had c h a r g e d f o r assessment ra tes . T h e ren ta l w a s a lways a r o u n d 

f i x e d a m o u n t , as spec i f i ca l ly ag reed in t h e lease a g r e e m e n t , t o w h i c h "e lec ­

t r i c i t y " , " a s s e s s m e n t r a t e s " , " w a t e r " , " s e w e r a g e " a n d " r e f u s e " w e r e a d d e d . 

T h e assessmen t rates w e r e cons i s ten t l y R l 060 .83 . 

[31 ] A c c o r d i n g t o t h e r e s p o n d e n t an average o f R3 000 .00 per m o n t h ove r 

t h e p e r i o d 4 3 m o n t h s (R129 000 .00) s h o u l d be d e d u c t e d f r o m t h e o u t s t a n d ­

ing a m o u n t in respec t o f u n d u e assessment ra tes . As s ta ted a b o v e , t h e as­

s e s s m e n t ra tes w e r e R l 060 .83 per m o n t h . In v i e w o f t h e tax invo ices t h a t 

a re a t t a c h e d t o t h e F o u n d i n g A f f i dav i t , i t is inexp l i cab le w h e r e t h e r e s p o n d ­

e n t g o t t h e a m o u n t o f R3 000 .00 pe r m o n t h f r o m . 
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[32] To a d d t o t h e c o n f u s i o n , t h e r e s p o n d e n t al leges t h a t a f u r t h e r a m o u n t o f 

a p p r o x i m a t e l y R95 0 0 0 . 0 0 s h o u l d be d e d u c t e d f r o m any a r rears in respec t o f 

p a y m e n t s m a d e in e r r o r f o r assessment ra tes . 

[33] A p a r t f r o m t h e b l and s t a t e m e n t t h a t "on a proper construction of douse 

9 of the lease agreement" assessment rates a re n o t i n c l uded u n d e r " m u n i c i ­

pal c h a r g e s " , t h e r e s p o n d e n t m a d e no a t t e m p t t o e l a b o r a t e o n t h i s s u b m i s ­

s i o n , o r e x p l a i n w h y assessmen t rates s h o u l d n o t have been i n c l u d e d . 

[34] This s u b m i s s i o n is c o n t r a d i c t o r y , con fus i ng a n d d e v o i d o f subs tance . 

Repairs, maintenance and improvements 

[35 ] T h e r e s p o n d e n t a l l eged t h a t t h e app l i can t h a d , in b reach o f i ts ob l i ga ­

t i o n s in t e r m s o f t h e lease a g r e e m e n t , f a i l ed t o car ry o u t any m a i n t e n a n c e o f 

t h e i n t e r i o r o r e x t e r i o r o f t h e p r o p e r t y , a n d t h a t M i s o had ca r r i ed o u t t h i s 

m a i n t e n a n c e i ns tead . It is s t a t e d t h a t t h e invo ices in respec t t h e r e o f c o u l d 

n o t be r e t r i e v e d , b u t t h a t t h e y w e r e in excess o f R100 000 .00 . Clause 6(e) 

a n d (i) o f t h e lease a g r e e m e n t p rov ides t h a t t h e lessee sha l l : 

"(e) Keep the property clean, habitable and tidy and care for and maintain 

the property. 

(i) Be responsible for the maintenance, repair, upkeep and/or decoration, 

as the case may be, of the interior of the property, including all ceilings, 

all wall and floor coverings, all doors and windows, all cooking, heat­

ing, cooling, lighting, plumbing and air-conditioning installations (and 

any part of any such doors, windows and installations), all other fix­

tures, fittings furnishings and any machinery and equipment in or on 

the property, the cost of which shall be borne by the Lessee." 
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[36] These clauses conc lus ive ly pu t pa id t o th is submiss ion . 

Consumption charges 

[37] The responden t al leges t h a t M iso had on numerous occasions paid t he 

local counc i l f o r " c o n s u m p t i o n charges" because t he app l i can t had fa i led t o 

pay t h e m w i t h t h e resu l t t h a t mun ic ipa l services w e r e a b o u t t o be t e r m i n a t ­

e d . This submiss ion is unamb iguous l y con t rad ic ted by clause 6(1) o f t h e lease 

a g r e e m e n t , w h i c h I have q u o t e d in paragraph [29] above. 

Improvements 

[38] M i so had a l leged ly car r ied ou t var ious repairs and i m p r o v e m e n t s t o t h e 

p r o p e r t y , i nc lud ing h igh tech secur i ty ; rep lacement of doors w i t h re -en fo rced 

secur i ty f ea tu res ; re t i l i ng and re fu rb i shmen t o f t he recep t i on area; insta l la­

t i o n o f a c o u n t e r w i t h bu l l e t - p roo f glass; and c rea t ion o f a s t rong r o o m / s a f e ; 

and "in general all other steps to modify the premises." 

[39] Clause 6(f) o f t h e lease a g r e e m e n t prov ides tha t t he lessee shal l 

"(f) Not make structural or other alterations, addition to or improvements 

in the property without the written consent of the Lessor, the cost of 

which shall be borne by the Lessee." 

This submiss ion t h e r e f o r e has no substance. 

[40] A p a r t f r o m t h e above reasons f o r d ismissing t h e responden t ' s c la ims fo r 

u n d u e p a y m e n t s , d e d u c t i o n s fo r ma in tenance , repairs and i m p r o v e m e n t s , 

t h e r e s p o n d e n t has no t a t t ached a shred of d o c u m e n t a r y p r o o f f o r any o f t h e 

a l leged expend i t u res . 
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Disputes o f fact 

[41] Despi te t h e numerous contrad ic t ions be tween the versions o f t he appl i ­

cant and the responden t , t he re are in th is case no genuine factua l d isputes. 

The vers ion p r o p o u n d e d by the respondent contains so many inheren t con­

t rad ic t ions and unexp la ined cont rad ic t ions of previous versions under oath 

t ha t it cannot be regarded seriously. It is s imply patent ly d ishonest . I am 

the re fo re no t p repared t o refer the ma t te r fo r oral ev idence. 6 

In t h e result I make t h e fo l l ow ing order : 

1 . The responden t and all persons occupying on its behal f t he p roper ty 

k n o w n as Por t ion 1 o f erf 1433 Parkmore, Johannesburg Townsh ip , 

Registrat ion Division IR, Province Gauteng, s i tuated at 96 Sandton 

Drive, Parkmore , Sandton are evicted f r o m the said p roper ty . 

2. The respondent is o rdered t o pay t o the appl icant t he fo l l ow ing : 

2.1 The m o n t h l y rentals in t he a m o u n t of: 

2.1.1 R26 460.00 (excluding VAT) per m o n t h fo r t he per iod 1 De­

cember 2009 t o 31 July 2010, excluding t he rent f o r February 

2010 in t h e a m o u n t of R26 460.00; 

2.1.2 R27 783.00 per m o n t h fo r t he per iod 1 August 2010 t o 3 1 July 

2 0 1 1 ; 

6 See Buffalo Freight Systems (Pty) Ltd v Crestleigh Trading (Pty) Ltd and Another2Q\l (1) SA 8 SCA, and in 
particular pages 131- 14J 
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2.1.3 R29 172.15 per mon th fo r t he per iod 1 August 2011 t o 3 1 July 

2012, a l ternat ive ly unt i l t he respondent vacates t h e premis­

es, wh ichever occurs f i rs t . 

2.2 all munic ipa l charges levied against t he said p roper ty f r o m 1 Oc­

t o b e r 2009 unt i l the date on wh ich the respondent vacates t h e 

premises excluding the refuse, sewerage, wa te r and e lect r ic i ty 

consumed dur ing December 2009 in t he a m o u n t of R3 181.23. 

3. Costs on t h e scale as be tween an a t to rney and cl ient. 
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