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[1] This m a t t e r concerns t he p la in t i f f s c laim fo r damages suf fered as a result 

o f t h e dea th on 8 September 2007 of her son, Hamish Llewel len Barker, w h o 

was run d o w n by a m o t o r vehic le wh i le cycl ing. She claims tha t Hamish had 

dur ing his l i fe t ime suppor ted her in the a m o u n t of R l 000 per week . The de­

fendan t had conceded tha t it was l iable fo r wha teve r damages t h e pla int i f f 

may p rove . 

[2] The p la in t i f f al leged tha t she is unable to w o r k to earn a l iving as a result 

o f t he t r a u m a she had suf fered as a result o f her son's dea th . Accord ing t o a 

medico- legal repor t , she presents w i t h ongo ing psychological d i f f icul t ies fo l ­

l ow ing Hamish's death . They are summar ised as fo l l ows : 
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"1. Unresolved mourning process concerning Hamish; 
2. Wakes up every night just after midnight and cannot get back to sleep; 
3. Daytime fatigue; 
4. Recurrent nightmares/disturbed dreams about the event; 
5. Has left Hamish's room unchanged (can still feel Hamish's presence in 

the house); 
6. Not infrequently can hear Hamish calling her name; 
7. Has developed panic attacks; 
8. Not infrequently goes into a trancelike state (outside Hamish's room) 
9. Decrease in appetite and weight loss; 
10. Difficulty in sustaining concentration; 
11. Memory difficulties; 
12. Emotional instability/tearfulness; 
13. Decrease in proficiency and productivity; 
14. Decrease in libido; 
15. Loss of interest in significant activities; 
16. Irritability." 

[3] The au tho r of t h e medico- legal repor t , a psychiatr ist , Dr David A. Shevel, is 

o f t h e v iew that t he p la in t i f f shou ld be able to re tu rn t o any occupat ional 

f unc t i on ing she had pursued pr ior t o Hamish's death w i t h i n 12 mon ths w i t h 

r e c o m m e n d e d psychiatr ic t r e a t m e n t . 

[4] Her previous w o r k exper ience was of f ice w o r k in t he hote l indust ry whe re 

her f o r m e r husband w o r k e d as a chef. She also he lped her husband in the 

k i t chen . At some stage pr ior t o 1988 she w o r k e d fo r Master Treads fo r about 

1 year , earn ing R350 per m o n t h . She also ran the dairy o f a M r J.J. van Zyl, 

w i t h w h o m she is cur ren t l y l iv ing. 

[5] The pla int i f f has t w o o the r sons, Donald (born in 1989) and Rodney (born 

in 1998). Donald lives w i t h his fa ther , her f o r m e r husband. Rodney lives w i t h 

her. She has no contact w i t h Donald and her f o r m e r husband and does not 

k n o w w h e r e they l ive. She t r i ed t o contac t h im t o ask h im t o pay ma in te -
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nance fo r Rodney, bu t cou ld not t race h i m . She receives a chi ld suppor t grant 

of R240 per m o n t h . 

[6] As s tated above , t h e p la in t i f f lives w i t h M r J.J. van Zyl t o w h o m she refers 

as her f iance. She tes t i f i ed tha t she had no i n ten t i on of mar ry ing M r van Zyl 

because of her prev ious exper ience w i t h an abusive husband. She did not , 

however , tes t i fy t h a t M r van Zyl had ever been abusive t o her or her ch i ldren. 

In fact , he came across as a solid and car ing man in his tes t imony . He t ook 

t h e p la int i f f and her fam i l y in to his h o m e in January 2006, and has suppor ted 

t h e m ever since. He had t rea ted Hamish as a son, emp loyed h im and en­

t rus ted huge responsib i l i t ies to h im . He said t ha t Hamish had called h im "Pa" . 

In s ta tements t o t h e SAPS, he re fer red t o Hamish interchangeably as his 

" s o n " and " s t e p s o n " . 

[7] M r van Zyl tes t i f ied t ha t he is the o w n e r of a const ruc t ion company, 

CMJW Konstruksie, wh i ch carr ied ou t substant ia l const ruc t ion projects. The 

company deve loped a chicken breeding faci l i ty , wh ich M r van Zyl eventua l ly 

ran toge the r w i t h Hamish. The company had several o the r projects, such as 

the cons t ruc t ion o f an o ld age home and a dog uni t f o r t he South Afr ican Po­

lice Service. In add i t i on he ran a substant ia l dai ry f a rm for his o w n account , 

wh ich the p la in t i f f managed for h im. 

[8] In August 2008 M r van Zyl had an acc ident at t he dairy wh ich left h im in a 

coma fo r 63 days. His subsequent t r e a t m e n t lasted fo r seven months . He had 

t o learn t o wa lk again and has only been back on his fee t fo r a year. He re­

duced his dairy t o on ly 15 cows. The cons t ruc t ion company is now d o r m a n t . 
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He has a benign t u m o u r on the bra in , wh i ch he says may t u rn mal ignant at 

any t i m e . 

[9] M r van Zyl tes t i f ied t ha t he had paid Hamish a salary of R2 000 per week. 

The p la in t i f f tes t i f i ed t h a t Hamish had g iven her R l 000 per week , wh i ch she 

has n o w been dep r i ved of. The only documen ta ry evidence of Hamish's e m ­

p l o y m e n t and salary is a le t ter w r i t t e n by M r van Zyl on the le t te rhead of 

CMJW Konstruksie t o t ha t ef fect . M r van Zyl said tha t a f ter his acc ident , his 

cons t ruc t i on c o m p a n y became d o r m a n t . His bookkeeper has all t h e docu­

m e n t a t i o n . The de fendan t had requested the pla int i f f 's a t to rneys t o prov ide 

w r i t t e n p roo f o f Hamish's e m p l o y m e n t and salary, bu t received no response. 

[10] The pla int i f f , Hamish and Rodney had l ived w i t h M r van Zyl in his home 

since January 2006. In reply t o my specif ic ques t ion , t he p la int i f f tes t i f ied t ha t 

her re la t ionsh ip w i t h M r van Zyl s tar ted in December 2005. She changed tha t 

shor t l y a f te rwards and said t ha t it had s ta r ted af ter Hamish's dea th . M r van 

Zyl also tes t i f ied t ha t the i r re la t ionship had s tar ted af ter Hamish's dea th . 

That cannot be t r ue . In an af f idav i t deposed t o a f e w mon ths a f te r t h e acci­

den t , M r van Zyl said t ha t he had handed the te lephone t o his " f i ance " w h e n 

the pol ice phoned t o i n fo rm t h e m of t h e accident. He fu r the r said in t he af f i ­

dav i t t ha t he had t o l d t he pol ice t ha t Hamish was his son. In ano the r af f idav i t 

he said he had t o l d t h e m tha t Hamish was his s tepson. If t he re la t ionship had 

been pure ly p la ton ic , t hen Hamish w o u l d no t have called M r van Zyl "Pa" and 

M r van Zyl w o u l d no t have to ld t he pol ice t ha t Hamish was his son or s tep­

son. 
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[11] The re lat ionship seems to be a stable one. Mr van Zyl referred to the 

p la in t i f f in ev idence as " m y v r o u " o n at least one occasion. They are l iv ing to ­

ge the r as man and w i fe . It is clear t ha t M r van Zyl suppor ts the pla int i f f in 

every respect . Her con t r ibu t ion to t he c o m m o n household is housekeeping 

and cook ing f o r t he fami ly . She is clearly no t des t i tu te and dependen t on the 

R l 000 t h a t Hamish al legedly gave her every week . It mus t be remembered 

t h a t Hamish also lived in t h e home . He earned money, and it is on ly t o be ex­

pec ted t h a t he w o u l d have paid rent or con t r i bu ted t o t he expenses of the 

c o m m o n househo ld . The R l 000 per week cannot be regarded as suppor t for 

his m o t h e r . 

[12] I t h e r e f o r e f ind t ha t t he p la int i f f has no t d ischarged her onus t o prove 

loss o f suppor t , e i ther in t h e past or in t h e f u t u r e . I f i nd , however , t ha t she 

has su f fe red severe t r auma and requi res psychiatr ic t r e a t m e n t . An award of 

genera l damages is the re fo re jus t i f i ed . 

In t h e resul t t he de fendant is o rde red to pay t o t h e pla int i f f : 

1 . The sum of R40 000 as general damages; 

2. The de fendan t is o rdered t o prov ide an under tak ing to t he pla int i f f in 

t e r m s of sect ion 17(4)(a) of t he Road Acc ident Fund Act 56 of 1996 in 

respect of fu tu re medical expenses. 

3. Costs, inc luding the costs of t he exper t w i tness. 

ACTING JUDGE OF THE HIGH COURT 
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