
IN THE HIGH COURT OF SOUTH AFRICA 
NORTH GAUTENG DIVISION, PRETORIA 

(1) REPORTABLE: YES / NO 
(2) OF INTEREST TO OTHER JUDGES: YES/NO 
(3) REVISED. 

DATE SIGNATURE 

CASE NUMBER: 74629/10 

TEBOGO EUGENIA MAFAFO 

VS 

THE MINISTER OF JUSTICE AND CONSTITUTIONAL 

DEVELOPMENT 

MAGISTRATE COMMISSION 

APPLICANT 

First RESPONDENT 

Second RESPONDENT 

JUDGMENT 

M A B U S E J : 

1 On 17 D e c e m b e r 2010 I d ismissed, w i t h costs, t he app l icant 's app l i ca t ion and 

u n d e r t o o k t o fu rn i sh reasons f o r t h e said order on reques t . On 22 M a r c h 2011, 

t h e A p p l i c a n t m a d e a w r i t t e n r e q u e s t f o r such reasons. These are t h e r e f o r e t h e 

reasons f o r t h e o rde r t h a t I so made o n t h e a fo remen t i oned da te . 

2 The A p p l i c a n t is a f ema le person w h o resides at 64 N e w a r k s t ree t , H ighve ld , 

Cen tu r i on . The First Responden t is t he Minister o f Just ice and Cons t i tu t i ona l 

D e v e l o p m e n t . The second r e s p o n d e n t is t he Mag is t ra te Commiss ion . The 

app l i can t has n o t fu rn i shed t he f u r t h e r details of t h e responden ts . 
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3. The app l i can t b r o u g h t th i s app l i ca t i on personal ly and in her o w n name o n 

an u r g e n t basis. She s o u g h t t h e f o l l o w i n g order : 

1 " T h a t this app l i ca t ion is t r e a t e d as an urgent app l i ca t ion and tha t t he 

a b o v e m e n t i o n e d Honourab le Court in accordance w i t h t he prov is ions o f 

Rule 6 (2) d ispense w i t h t he normal forms and service, 

2. Compel l ing the First Respondent on recommendat ions o f the Second 

Respondent t o re- ins ta te or compensate App l icant in accordance w i t h 

t he o rder o f th is Honourab le Court, in the m a t t e r n u m b e r 2644A/10. 

3. Immed ia te re t rospec t i ve payment o f salaries due t o t he Applicant from the 

resignation date (16 .01 .2009) t 0 t n e date of final decis ion o f t he First 

Respondent . 

4. In terest at 15.5% pe r annum on arrear salaries due to the App l icant pending 

the final decision o f the First Respondent. 

5. Cost t o be pa id by t he First and Second respondent , Joint ly and severally the 

one pay ing and the o the r t o be absolved. 

6. Fur ther / Alternative relief as the Honourable Court may deem f i t " 

[4] A t t a c h e d t o t h e no t i ce o f m o t i o n was the app l i can t ' s f o u n d i n g a f f idav i t 

w h i c h she used in s u p p o r t of th is app l ica t ion. In v i e w of t he f ac t t h a t t h e 

genesis o f app l i can t ' s app l i ca t ion is the cou r t o r d e r under case n u m b e r 

26440A/10, i t is on ly appos i te , in my v iew, t h a t I se t o u t t h e t e r m s o f said 

order . A copy t h e said o rder is annexed t o t h e said app l i ca t ion and 

m a r k e d 'A ' . The said o r d e r w h i c h the cour t g r a n t e d on 27 Oc tobe r 2010 

reads as f o l l o w s : 
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"l. That the p roceed ings in wh ich t h e admin is t ra t i ve decision by the first 

responden t t o relived the app l icant o f her dut ies as a judic ia l officer be and is 

hereby reviewed and set aside. 

2. That the p roceed ings before the second respondent dated 04 December 

2004 in which it was resolved to charge the applicant with m isconduc t 

summarily be and is rev iewed a n d set aside. 

3. That t he m isconduc t invest iga t ion conduc ted by the second respondent 

against the app l i can t be and is hereby reviewed and set aside. 

4. That t he costs o f occasioned by any oppos i t i on t o this app l ica t ion f o r rev iew 

be and shou ld be pa id by the respondent w h o oppose i t " . 

5. BACKROUND 

In 1997, t h e app l i can t was a p p o i n t e d as a Mag is t ra te in t e r m s o f t h e prov is ions 

o f t h e M a g i s t r a t e Cour t Ac t No : 32 o f 1994. Due t o persona l reasons, so 

con tends t h e app l i can t , t h e Chief M a g i s t r a t e t o o k a adm in i s t r a t i on dec is ion t o 

rel ief her o f her du t i es as a jud ic ia l o f f icer w i t h o u t c o m p l y i n g w i t h t h e 

prov is ions o f t h e P r o m o t i o n s o f t h e Admin i s t ra t i ve Just ice A c t 3 o f 

200o( "PAJA" ) a n d , in add i t i on , by a c t i n g outs ide his course and scope o f his 

au tho r i t y as a Chief Mag i s t r a te . 

6. The Second R e s p o n d e n t also t o o k an admin is t ra t i ve decis ion t o charge her w i t h 

m i sconduc t s u m m a r i l y based on t h e al legat ions of the Chief Mag is t ra te . 

F u r t h e r m o r e t h e Second Responden t conduc ted and m isconduc t i nves t iga t ion 

against t h e app l i can t w h i c h had no f ind ings or r e c o m m e n d a t i o n s in 

c o n t r a v e n t i o n w i t h t h e rules o f na tu ra l just ice. 

7. A l t h o u g h , as s ta ted above , t h e said m isconduc t invest igat ions w e r e c o n d u c t e d 

against her had no f i nd ings , the App l i can t con tends t h a t t h e m isconduc t 

invest iga t ions w e r e set aside by t h e Court o rde r re fe r red t o in pa rag raph 4 

supra. 



7 4 6 2 9 / 1 0 J L 4 J U D G M E N T 

8. A l t h o u g h t h e r e s p o n d e n t s w e r e se rved w i t h copies of t h e said Cour t o rde r o n 28 

O c t o b e r 2010, t h e y have fa i led t o c o m p l y w i t h i t w i t h i n t h e t e n days a f te r i t had 

b e e n g r a n t e d . It is unc lear f r o m t h e f o u n d i n g a f f idav i t w h e t h e r t h e r e s p o n d e n t s 

w e r e s u p p o s e d t o c o m p l y w i t h t h e said cour t o rde r w i t h i n t e n days o f it serv ice. 

A c c o r d i n g t o t h e app l i can t t h e r e s p o n d e n t s are n o t w i l l i ng t o comp ly w i t h said 

c o u r t o rde r . 

9. O n 4 D e c e m b e r 2010 t h e A p p l i c a n t w e n t t o t h e o f f i ce o f t h e Second 

R e s p o n d e n t ' s secre tary t o es tab l ish w h a t its response t o t h e said o r d e r was . 

She w a s t o l d t h a t , in v i e w of t h e fac t t ha t t he cou r t d id no t o rde r her 

r e i n s t a t e m e n t i n to her f o r m e r p o s i t i o n , there was n o t h i n g t h a t t he Second 

R e s p o n d e n t cou ld do in t h e c i r cumstances . 

10 . The secre ta ry o f Second R e s p o n d e n t was taken aback t h a t t h e Just ice Legal 

D e p a r t m e n t seemed t o have fa i l ed , desp i te t h e ins t ruc t ions f o r m the Second 

R e s p o n d e n t , t o o p p o s e t h e app l i ca t i on t h a t led t o t he said Cour t o rder . 

1 1 . The app l i can t con tends t h a t , o n t h e f o l l o w i n g reasons, t h e app l i ca t ion was 

b r o u g h t o n an u r g e n t basis and it m e r i t e d t o be t r e a t e d accord ing ly in t h a t 

m a n n e r : 

( i )she res igned f r o m her e m p l o y m e n t on 16 January 2009 a f te r t he said Chief 

M a g i s t r a t e had t a k e n a dec is ion t o re l ie f her o f her du t ies and has, since t h e n 

n o t had any source o f i ncome . She cou ld no t be a d m i t t e d as a a t t o rney s imply 

because t h e Law Society o f N o r t h e r n Province o p p o s e d her app l i ca t ion f o r 

admiss ion on t h e s t r e n g t h o f t h e submiss ions made by t h e said Chief Mag is t ra te 

t h a t she was n o t a f i t an p r o p e r pe rson to a d m i t t e d as an a t to rney . Despi te 

o p p o s i t i o n f r o m the said Law Society, she was u l t imate ly a d m i t t e d . 

( i i ) As a p a r e n t she has legal ob l i ga t ions t o ma in ta in her ch i ld ren . 

( i i i ) She has a domes t i c w o r k e r w h o had t o be paid by 20 December 2010 w h e n 

she was due t o go on leave f o r Christmas hol idays. 
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( iv) She also had an unc le w h o was b e d r i d d e n and w h o , because his c o n d i t i o n , 

r e q u i r e d 24 hours h o m e care by a nurse w h o had t o be pa id by 20 

D e c e m b e r 2010. 

(v ) She h a d arrears t o se t t le i m m e d i a t e l y on her m o r t g a g e b o n d i n s t a l m e n t s . 

(v i ) She has o t h e r con t r ac tua l l iabi l i t ies wh i ch she cou ld n o t fu l f i l in t h e pas t 24 

m o t h s by reason o f t h e f ac t t h a t she has no source o f i n c o m e . 

in a w o r d , t h o s e are t h e f ac to rs t h a t the app l icant advanced on t h e basis 

o f w h i c h she c la imed t h a t her m a t t e r was u rgen t . Hav ing cons ide red t h e 

m a t t e r a n d sat is f ied myse l f t h a t t h e mat te r , t h o u g h in m y v i e w no t 

u r g e n t , I dec ided t o deal w i t h it speedi ly . 

The a p p l i c a n t c o n t e n d s f u r t h e r m o r e t h a t t he a f o r e m e n t i o n e d Cour t o r d e r was 

va l id and t h a t t h e r e s p o n d e n t s have t a k e n no steps t o have i t se t aside. She was 

o f t h e v i e w t h a t if th is c o u r t g ran ted her t he prayers she s o u g h t t h e r e w o u l d be 

no p re jud ice s u f f e r e d by t h e r e s p o n d e n t s . The responden ts w o u l d , in he r v i ew , 

and if her app l i ca t i on is g r a n t e d , be a f f o r d e d an o p p o r t u n i t y t o app ly t h e i r m inds 

and dec ide w h e t h e r or n o t t o compensa te her f o r t he r e m a i n d e r o f t he 

e m p l o y m e n t c o n t r a c t up t o her age o f re t i remen t or re ins ta te her in t h e 

pos i t i on she occup ied be fo re t h e Chief Mag is t ra te t o o k his dec is ion and be fo re 

she res igned . She be l ieved t h a t f o r all in tents and purposes she was st i l l a 

m a g i s t r a t e because t h e decis ion of t h e mag is t ra te has been set aside. No A c t o f 

Par l i ament e m p o w e r s a Chief Mag i s t ra te t o rel ief a mag is t ra te o f her du t i es as a 

judic ia l o f f i ce r . 

As I i nd i ca ted ear l ier t h a t th is app l i ca t ion is opposed by t h e r e s p o n d e n t s . An 

a f f idav i t by Abe l Daniel S c h o e m a n ( " S c h o e m a n " ) , a ma jo r ma le e m p l o y e d b y t he 

D e p a r t m e n t o f Just ice and Cons t i tu t iona l Deve lopmen t ( " t h e D e p a r t m e n t " ) , 

ac t i ng in th is m a t t e r in his capaci ty as a secretary o f t h e Second R e s p o n d e n t was 

used by b o t h r e s p o n d e n t s t o oppose t h e appl icat ion. A ve r i f y ing a f f i dav i t by 

Therese B e z u i d e n h o u t ( " B e z u i d e n h o u t " ) , w h o was e m p l o y e d by t he 
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D e p a r t m e n t as t h e D i rec to r f o r D i rec to ra te ; Law E n f o r c e m e n t , was used in t o 

s u p p o r t Schoeman ' s a f f i dav i t . 

A c c o r d i n g t o t h e r e s p o n d e n t s , t h e app l icant was a p p o i n t e d in 1997 as an 

a d d i t i o n a l M a g i s t r a t e w h o , in t h a t capac i ty and at t h e p leasure o f t h e Chief 

M a g i s t r a t e o f Pretor ia (Chief M a g i s t r a t e ) , r o t a t e d b e t w e e n civil and cr iminal 

c o u r t s and w a s s o m e t i m e s re leased t o act in the reg iona l cou r t s . 

On 4 D e c e m b e r 2008, t h e Second Respondent rece ived f r o m t h e Chief 

M a g i s t r a t e ser ious comp la in t s re la t i ng t o the c o n d u c t and i nsubo rd i na t i on o f 

t h e A p p l i c a n t . These c o m p l a i n t s inc luded, a m o n g o t h e r s , d is regard f o r 

a u t h o r i t y , de l i be ra te a t t e m p t s t o b r i n g t he judiciary in to d i s repu te and fa i lu re or 

re fusa l o f t h e App l i can t t o c o m p l y w i t h l aw fu l i ns t ruc t ions of a senior 

m a g i s t r a t e . These c o m p l a i n t s w e r e lodged in an ex tens ive a f f idav i t cons is t ing 

o f t w e n t y - e i g h t (28) t y p e d pages . A copy o f t he a f o r e m e n t i o n e d a f f idav i t is par t 

o f t h e o p p o s i n g papers . 

The Ethics C o m m i t t e e o f t h e Second Respondent dec ided , at its m e e t i n g on 4 

D e c e m b e r 2008, t o charge t h e app l i can t w i t h m i s c o n d u c t , i t conveyed its 

dec is ion t o charge t h e A p p l i c a n t w i t h m isconduc t t o t h e said Chief Mag is t ra te in 

a l e t t e r d a t e d 15 Decembe r 2008. In t he same le t te r , t h e Second Responden t 

i nd i ca ted t o t h e Chief M a g i s t r a t e t h a t it w o u l d comp i le a charge sheet and have 

it served o n t h e App l i can t a f t e r its app rova l . 

Be fo re a charge cou ld even be se rved on her, on 15 January 2009, t h e App l i can t 

t e n d e r e d a w r i t t e n res igna t ion w i t h e f fec t ive f r o m 16 January 2009. A l t h o u g h 

th i s no t i ce o f t e r m i n a t i o n o f service by the appl icant was sho r t no t i ce t h e Chief 

Mag i s t ra te accep ted it n o t w i t h s t a n d i n g . The said le t te r reads as f o l l o w s 

" T h e Chie Mag is t ra te 

Pr ivate B a g X 6 i 

PRETORIA 

0001 

Dear Sir 
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My last working day in this establishment is 16 January 2009. 

TERMINATION OF SERVICE 

I w o u l d l ike to t ake th is o p p o r t u n i t y t o congra tu la te you on your endeavour o f 

m a k i n g i t possib le t h a t y o u make my w o r k i n g cond i t i on and m y con t i nued s tay in 

th is es tab l i shment unbearable and in to lerable. 

I have since made a verbal and w r i t t e n request on 22 December 200& t o be f u rn i shed 

w i t h copies o f t he affidavit upon wh ich a charge o f misconduct against myself has 

been preferred. To d a t e y o u have no t complied instead you issued an ins t ruc t ion t o 

t he ac t ing senior M a g i s t r a t e t h a t myself and Ms Ndamase shou ld no t be p laced on 

the du ty l ist. This s imp ly means you have declared us, redundant and un f i t t o 

perform any judicial work. After taking this drastic step you did not deem i t 

necessary to give us reasons why we shou ld no t perform any judicial work. 

Today on 15 January y o u gave me a le t te r in wh ich y o u requested m e t t o give 

reasons for refusal to perform judic ia l w o r k . This is very strange. 

Let me r e m i n d y o u o f t h e prov is ions o f sect ion 33 o f t he Const i tu t ion Ac t 108/1996. 

(1) Everybody has the r igh t t o admin is t ra t i ve act ion t h a t is lawful, reasonable 

and p rocedura l l y fair . 

(2) Everyone w h o s e r igh ts have been adversely affected by administrative 

action has the right to be given w r i t t e n reasons. 

My cont inuous s tay in th is estab l ishment wi l l result in more v io la t ion o f my 

cons t i tu t iona l r igh ts and will have a negat ive impact on my heal th in general. 

I cannot to le ra te th is hum i l i a t i ng degrad ing and stressful w o r k i n g env i r onmen t any 

longer therefore, I res ign as a Mag is t ra te . I however i n tend to pursue the a f f idav i ts 

issue. If need be I w i l l i ns t i t u te legal action to compel you to produce them as soon 

as possible. 
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Thank you 

T.E. MAFAFO" 

The applicant in turn also complained to the Second Respondent about the 

conduct of the same Chief Magistrate. The Second Respondent resolved to pay 

attention to the complaint lodged by the Applicant after it would have dealt first 

with the Chief Magistrate's complaint against her. 

After her resignation as a Magistrate, the Applicant requested a letter of good 

standing from the Second Respondent in order her to enable her to apply for her 

admission as an attorney. The said letter was a requirement of the law under 

which she applied for her admission. The letter was issued by the Second 

Respondent on 5 October 2009. When the said letter was issued it contained, 

among others, a paragraph that the Ethics Committee of the Second Respondent 

had taken a resolution to charge the Applicant with misconduct and that she 

resigned from the service of the Department before a charge sheet could be 

served on her. 

Although the Law Society of the Northern Province (sic) opposed her application 

for her admission as an attorney, the Applicant was eventually admitted. She 

now practises under the name and style of Mafafo Attorneys and (ADR) 

Practitioners. 

During May 2010 the applicant brought a review application in this Court under 

case number 26440/2010 for the following relief: 

"(i) That the administrative decision by the second respondent to relief her of 

her duties as a judicial office(sic) be reviewed and set aside. 
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(if) Tha t t h e proceedings before the second respondent (Magistrate 

Commission) dated 4 December 200S in which it was resolved t o charge 

her w i t h m isconduc t be rev iewed a n d set aside. 

(iff) Tha t t he misconduc t inves t iga t ion conducted by t he second respondent 

(Mag i s t r a te Commiss ion] against t he applicant be reviewed and set as ide" . 

In he r a f o r e m e n t i o n e d r e v i e w app l i ca t i on , t he app l icant re l i ed , f i rs t l y , on t h e f ac t 

t h a t she t e n d e r e d her res igna t ion as a Mag is t ra te d u r i n g January 2009 a f te r 

n u m e r o u s a t t e m p t s t o res ign ; second ly , she a t t e m p t e d , w i t h o u t success, t o 

secure e m p l o y m e n t in t h e p r i va te and publ ic sec tor as resu l t o f t h e p e n d i n g 

m i s c o n d u c t inves t iga t ions by t h e Second Respondent a n d , th i rd l y , her r ights t o 

w o r k , t o ea rn a l iv ing, t o prac t ise a pro fess ion o f her cho ice , d ign i t y , fa i r l abou r 

p rac t i ce , g o o d name , r e p u t a t i o n , in tegr i ty , g o o d hea l t h , jus t admin is t ra t i ve 

a c t i o n and t o be heard and are v io la ted as a resul t o f t h e p e n d i n g m i s c o n d u c t 

i n v e s t i g a t i o n by Second Responden t . 

On 27 O c t o b e r 2010, t h e App l i can t ob ta ined an order she had s o u g h t in t h e said 

r e v i e w app l i ca t i on . The responden ts con tend t h a t due t o a admin is t ra t i ve 

o v e r s i g h t , it never o p p o s e d the App l icant 's rev iew app l i ca t i on and s ta ted 

f u r t h e r m o r e t h a t it was in t h e process o f seeking legal o p i n i o n on the rescission 

o f t h e o r d e r so o b t a i n e d by t he App l i can t . 

I t is c lear t h a t t h e App l i can t seeks t o be re instated in to he r f o r m e r pos i t i on as a 

M a g i s t r a t e o n t h e basis o f t h e o rder she ob ta ined on 27 O c t o b e r 2010. It is as 

c lear as crysta l t h a t t h e App l i can t comp le te l y m i sunde rs tood t h e t e r m s and e f fec t 

o f t h e said order . 

In t h e f i r s t p lace, on 20 O c t o b e r 2010 t h e cour t did n o t o r d e r t h a t she shou ld be 

r e i n s t a t e d i n to her f o r m e r pos i t i on as a magist rate. This is so because she never 

s o u g h t such an o rder in t he rev iew appl icat ion under case n u m b e r 26440/10. 

A c c o r d i n g l y t he cour t cou ld n o t g ran t her an order she never s o u g h t and cou ld 

t h e r e f o r e n o t o rder t h e responden ts t o reinstate her. Second ly on her o w n 
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adm iss i on , t h e A p p l i c a n t res igned f r o m her e m p l o y m e n t as a mag is t ra te o n 15 

D e c e m b e r 2009. W h e t h e r o r n o t t he re w e r e g o o d and val id g r o u n d s f o r her t o 

res ign is i m m a t e r i a l as f a r as t h e cu r ren t app l i ca t ion was c o n c e r n e d . W h a t is o f 

p a r a m o u n t i m p o r t a n c e is t h a t she res igned f o r m t h e service o f t h e D e p a r t m e n t 

on 15 January 2009 w i t h e f f e c t f r o m 16 January 2009. Acco rd ing l y she ceased t o 

be in e m p l o y o f t h e D e p a r t m e n t on 16 January 2009. F rom 16 January 2009 t h e 

app l i can t had n e v e r had any o f f i ce as a mag is t ra te and t h e Second R e s p o n d e n t 

s t o p p e d hav ing any c o n t r o l o v e r her . Thi rd ly and last ly her claims t o be 

re i ns ta ted i n t o her f o r m e r p o s i t i o n of a mag is t ra te is n o t s u p p o r t e d by t h e fac ts 

she p u r p o r t s t o rely o n . The rel ief she c la imed in t h e said rev iew app l i ca t i on was 

on ly d i rec ted a t t h e dec is ion o f t h e responden ts t o charge her w i t h m i sconduc t . 

On her o w n v e r s i o n , i t w a s c o n t e n d e d by the r e s p o n d e n t s , t h e A p p l i c a n t was 

neve r sub jec ted t o any m i s c o n d u c t inqui ry and hea r ing by t h e Second 

Responden t s imp ly because she j u m p e d the g u n . Secondly she was never 

suspended f r o m her du t ies as a mag is t ra te p e n d i n g t h e f ina l i za t ion o f t he 

inves t iga t ion o f her f i t ness t o h o l d an o f f i ce of a mag is t ra te and t h i r d l y and f ina l ly 

t h e First R e s p o n d e n t neve r r e m o v e d her f r o m her o f f ice as a mag is t ra te . In my 

v i e w t h e app l i can t had fa i l ed t o make a p rope r case f o r her r e i n s t a t e m e n t hence 

t h e o r d e r t h a t I m a d e o n t h e 17 December 2010. 

It is indeed so, and I ag ree w i t h counsel f o r the responden ts , t h a t th is m a t t e r was 

n o t u rgen t . The app l i can t had fa i led t o make ou t a g o o d case f o r u rgency . It w i l l 

be recal led t h a t t h e m a t t e r was heard on a Friday and t h a t i t was t h e on ly 

o p p o s e d m a t t e r on t h e rol l on t h a t par t icu lar day. I perused t h e papers and had 

m a d e up my m i n d t h a t I w o u l d hear and dispose o f t he m a t t e r n o t w i t h s t a n d i n g 

t h e fac t t h a t it was n o t u r g e n t . It d id no t appear t o be a c o m p l e x m a t t e r , in m y 

v i e w . It was a m a t t e r t h a t cou ld be easily d isposed on t h e fac ts . 

P.M. MABUSE 
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