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In the m a t t e r b e t w e e n : 

H M K L 3 I N V E S T M E N T S (P^Y) LTD 

1 23l.9M.lL 
and D A T E ] 

Appl icant 

THE S O U T H AFRICAN N A T I O N A L ROADS AGENCY L IMITED 1 s t Respondent 

THE M I N I S T E R : D E P A R T M E N T OF TRANSPORT 2 n d Respondent 

T R E N C O N CONSTRUCTION (PTY) LTD 3 r d Respondent 

JUDGMENT 

B A M AJ 

(i) A p p l i c a t i o n f o r Leave t o A p p e a l by First R e s p o n d e n t ; 

(ii) A p p l i c a t i o n by t h e A p p l i c a n t in t e r m s o f Rule 4 9 (11) o f t h e Rules o f C o u r t . 

1. The Appl icant in th is mat te r appl ied on an urgent basis fo r a t empora ry in terd ic t res t ra in ing the 

First and Third Respondents f r o m proceeding w i th the erect ion of a specific to i l gan t ry on the 

Nat iona l Road N l section 5 2 1 adjacent to Appl icant 's p roper ty , pending an appl icat ion fo r t he 

rev iew of a decision of and procedure fo l l owed by the First Respondent in tha t regard. The 

App l i ca t ion was granted on 2nd December 2010. 

2. 

2 .1 The First Respondent now applies for leave to appeal against the who le of the j u d g m e n t . The 

App l i ca t ion is opposed by the Appl icant . 
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2.2 Subject to the Court granting the application for leave to appeal the Applicant condit ional ly 

applies, in prayer 4 and 5 of the Appl icat ion, for an order in terms of Rule 49(11) of the Rules of Court, 

namely t ha t the order granted on 2 December 2010 "not be suspended pending the decision of any 

appeal against such an order." This appl icat ion is opposed by the First Respondent. If leave to appeal is 

refused by this Court, the Appl icat ion in terms of Rule 49(11) falls away. 

2.3 The Second and Third Respondents indicated at the hearing of the main appl icat ion tha t they 

wou ld abide the Court's decision. The Second Respondent, represented by Ms Neukirchner SC, has now 

again in fo rmed this Court that Second Respondent abides the Court's decision in the current 

appl icat ions. 

3. It was agreed by counsel appearing for the Applicant and First Respondent, respectively 

represented by Mr Grobler SC and Mr van der Merwe for the Applicant and Mr Subel SC and Mr 

Hofmeyer for the First Respondent, that the said two applications should be dealt w i t h at the 

same t ime.( Mr Subel, however, initially submit ted that the application in te rms of Ruie 49(11} is 

premature and should not be accommodated by the Court.) 

APPLICATION FOR LEAVE TO APPEAL. 

4. The first quest ion which arose is whether a temporary interdict of this nature is appealable. 

Mr Subel SC, contended that although the order is in form an inter im interdict , it is in fact final 

and therefore appealable. In paragraph 32 of the First Respondent's answering aff idavit it is 

stated that a ''a number of determinations" made by the Court in the main appl icat ion are final 

in effect. This content ion is opposed by Mr Grobler SC. 

5. Section 20(1) of the Supreme Court Act, Act 59 of 1959, reads as fol lows; 

"An appeal from a judgement or order of a court of a provincial or local division in any civil 

proceedings or against any judgement or order of such a court given on appeal shall be heard by 

the appellate division or a full court as the case may be." 

What has to be determined is whether the decision to be appealed against is a judgment or 

order as envisaged by the section. 
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6. In the mat ter of Zweni v Minister of Law and Order 1993 (1) SA 523 AD, which appears to be the 

locus classicus w i th regard to the issue whether an order of court is appealable in te rms of 

Section 20(1) of the Supreme Court Act, the fol lowing was stated at 

page 532 F; 

"Section 20 (1) of the Act no longer draws a distinction between 'judgements or orders' on the 

one hand and interlocutory orders on the other. The distinction is now between 'judgements or 

orders' (which are appealable with leave) and decisions which are not 'judgements or orders'." 

And at 532 J to 533 A: 

"A 'judgement or order' is a decision which, as a general principle, has three attributes, first, the 

decision must be final in effect and not susceptible of alteration by the Court of the first instance; 

second, it must be definitive of the rights of the parties; and, third, it must have the effect of 

disposing of at least a substantial portion of the relieve claimed in the main proceedings ..." 

7. M r Subei SC submit ted that the interests of justice is a fur ther considerat ion to be taken in to 

account pertaining to the question of appealabil ity. In support of this content ion I was referred 

t o inter alia the case of KHUMALO v HOLOMISA and OTHERS 2002(5} SA 401 CC, S v WESTERN 

AREAS LTD and OTHERS 2005(5) SA 214 SCA and PHILANI-MA-AFRIKA VMAILULA 2010(2)SA 573 

SCA. 

8. It fu r ther appears that the effect of the order to be appealed against is of material impor tance. 

If the order has an immediate effect which wi l l not be considered in the main appl icat ion i t wi l l 

generally be final in effect, and therefore an order which is appealable. See METLIKA TRADING 

L TO and OTHERS v COMMISSIONER, SOUTH AFRICAN REVENUE SERVICES 2005(3) SA 1 SCA. 

9. It seems to be clear that if the issues for an inter im interdict are the matters on which the f inal 

rel ief wi l l be sought in the main appl icat ion, it wil l be difficult to f ind that it would be in the 

interests of justice to grant leave to appeal against the inter im order. 
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10. M r Grobler SC, w i th reference to CRONSHAW and ANOTHER v FIDELITY GUARDS HOLDINGS 

(PTY) LTD 1996 (3) SA 686 AD at 689 J to 690 A, submit ted that "An appeal against an interim 

interdict is destructive of the main object of an interim interdict namely to maintain the status 

quo pending the final determination of the main case. It is therefore not in the interests of justice 

to allow such an appeal." 

I agree w i th this submission. 

1 1 . It was submit ted by Mr Subel that the relief sought and obtained in Part A, by the appl icant , is 

general ly "materially distinct" from the relief sought in in Part B of the application. 

To my mind this submission cannot be correct. Part A Prayer 2 and the Order, par 2, are 

consistent w i t h prayer 6.1 of the main application. 

In this regard I am of the opin ion that Mr Grobler is correct in submit t ing that the orders 

obta ined by the applicant go no fur ther than the issues which fo rm the "lis" in the main 

appl icat ion. 

12. It was fur ther specifically contended by Mr Subel that the finding of iegality of the signage on 

t h e applicant's property is an issue which wil l not be revisited by the court adjudicat ing the main 

appl icat ion. Therefore, according to Mr Subel, the decision of this Court in that regard is f inal in 

ef fect and thus appealable. Mr Subel fur ther submit ted that this issue is of material impor tance 

t o the First Respondent in tha t it may affect the situation regarding other bil lboards and 

advert isements on other relevant properties adjacent to the N l National Road in quest ion . 

13. The issue of the legality or no t of the signage and advertisements on the property of the 

appl icant should to my mind not be considered separately and in isolation. When the issue of 

t h e legality of the advertising in question is considered in context I am of the opin ion that t he 

Court adjudicating the main case wil l surely revisit this aspect. 

14. A t all relevant stages the applicat ion for the interim interdict was considered by the Court as 

such, keeping in mind that the relief the applicant sought was of a temporary nature pending 
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t h e f inai izat ion of the main appl icat ion. The requi rements of an interim in terd ic t we re p roved 

by the appl icant hence the order made by this Court. 

15. The rel ief granted by this Court on 2 n d December 2010 was noth ing else but an interim in terd ic t . 

I have specifically considered whe ther the grant ing of the appl icat ion fo r leave to appeal wi l l be 

in the interests of just ice or not . In v iew o f the fact that the order made by this Court is clearly 

n o t f inal and gran ted pending the review proceedings, I am of the op in ion tha t the interests of 

jus t ice cou ld not d ictate that leave to appeai should be granted. 

Order : 

1 . The First Respondent 's appl icat ion fo r leave to appeal is dismissed w i t h costs. 

AJ BAM ACTING JUDGE OF THE HIGH COURT 

28 APRIL 2011 


