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[ 1 ] T h e A p p l i c a n t in t h i s m a t t e r s e e k s t h e f o l l o w i n g re l i e f : 

" I . A declaratory order that the provisions of section 39 of 

Act 27 of 1989 and section 40 of Act 2 of 2003 

(Gauteng): 

1.1 do not require of a naturai person who is the holder 

of a liquor licence, to appoint somebody else as 

responsible person for the management of such 



licensed business to be on the premises during 

periods of time that the natural person who is the 

licensee, cannot be present on the premises; 

1.2 do not require of a holder of a liquor license, which 

is not a natural person, to appoint more than one 

responsible person under the license in order to 

ensure that an appointed person will at all times be 

on the licensed premises; 

1.3 do not require that a licensee or its nominated 

responsible person, must at ail times be present on 

a licensed premises." 

Appl icant requested tha t First Respondent be d i rected to pay the 

costs of the appl icat ion and if the Second Respondent opposes the 

rel ief sought , t ha t First and Second Respondents be d i rec ted , jo in t l y 

and several ly and in sol idum wi th each other , to pay the costs. 

First Respondent did not fi le any af f idavi t oppos ing, but the Second 

Respondent d id. At the hearing of the mat ter , Second Respondent 

was represented by Ms. Makhubele. 



T h e A p p l i c a n t is a b u s i n e s s m a n d o i n g b u s i n e s s a n d t r a d i n g , e i t h e r in 

p e r s o n o r t h r o u g h lega l e n t i t i e s , in f o u r l i q u o r l i censed b u s i n e s s e s . 

T h e d e p o n e n t o n b e h a l f o f t h e A p p l i c a n t is an a t t o r n e y , Mr M a r i u s 

B l o m , w h o i n d i c a t e s t h a t he h a s b e e n p r a c t i s i n g as an a t t o r n e y 

s p e c i a l i s i n g in l i q u o r r e l a t e d m a t t e r s f o r t h e p a s t 33 y e a r s . T h e 

A p p l i c a n t a l l eges t h a t h e , in h is a f o r e m e n t i o n e d c a p a c i t y , is s u f f e r i n g 

" a n ongoing persecution by the First Respondent through his force 

members" in r e s p e c t o f h is v a r i o u s b u s i n e s s e s . T h e a l l e g e d 

p e r s e c u t i o n p e r t a i n s t o t h e i n t e r p r e t a t i o n o f t h e a f o r e m e n t i o n e d 

s e c t i o n s a n d in p a r t i c u l a r , w h e t h e r a p e r s o n in c o n t r o l o f a l i q u o r 

l i c e n s e d b u s i n e s s , n o t b e i n g a p p o i n t e d as s u c h a n d n o t b e i n g t h e 

l i c e n s e e , can be p r o s e c u t e d f o r n o t b e i n g so a p p o i n t e d . T h e 

A p p l i c a n t a n d h is d e p o n e n t t o t h e f o u n d i n g a f f i d a v i t b o t h a l l e g e t h a t 

t h e m e m b e r s o f t h e S o u t h A f r i c a n Pol ice S e r v i c e m a i n t a i n e d t h a t , n o t 

o n l y s h o u l d t h e r e be a p p o i n t e d a r e s p o n s i b l e p e r s o n f o r t h e 

m a n a g e m e n t o f a l i q u o r l i censed b u s i n e s s , b u t t h a t s u c h p e r s o n m u s t 

a t a l l t i m e s be p r e s e n t o n t h e l i censed p r e m i s e s . S h o u l d t h e r e be a 

p e r s o n in c o n t r o l w h o has n o t b e e n a p p o i n t e d as a r e s p o n s i b l e p e r s o n 

/ m a n a g e r a t a g i v e n t i m e , s u c h p e r s o n is o f t e n a r r e s t e d a n d c h a r g e d 

as t h e l a t t e r is a l l e g e d l y a c t i n g in c o n t r a v e n t i o n o f t h e a f o r e s a i d 

s e c t i o n s . I n m a n y c a s e s , so i t is a l l e g e d , t h e b u s i n e s s is t h e n c l o s e d 

d o w n by t h e m e m b e r s o f t h e F i rs t R e s p o n d e n t ' s s e r v i c e a n d al l s t o c k 

o n t h e p r e m i s e s is se i zed a n d s u b s e q u e n t l y f o r f e i t e d t o t h e S t a t e . 

H o w e v e r , t h e s e cases m o r e o f t e n t h a n n o t d o n o t c o m e b e f o r e a 



c o u r t o f l aw as t h e y a r e "chucked out". T h e se ized i t e m s a r e n e v e r 

r e t u r n e d t o t h e r e l e v a n t p e r s o n as t h e y h a v e a l l e g e d l y b e e n 

d e s t r o y e d . 

T h e S e c o n d R e s p o n d e n t ( h e r e i n a f t e r r e f e r r e d t o as "the Respondent') 

e s s e n t i a l l y s e e m s t o a g r e e w i t h t h e A p p l i c a n t ' s v e r s i o n . R e s p o n d e n t 

a l l e g e s in i ts a n s w e r i n g a f f i d a v i t t h a t " J do not understand the 

provisions of the Act to imply that a manager must, at ali times, be 

physically present at the premises. The consequences for the 

appointment, as provided in the Act is that the manager has the 

same responsibilities as the license holder and is equally accountable. 

Should an offence be committed by the license holder, the manager 

is equally liable. It is impossible to be in the premises at all times. 

There may be compelling reasons why a person is not in the premises 

such as sickness or other unforeseen circumstances." T h e 

R e s p o n d e n t is , h o w e v e r , o p p o s e d t o a s i t u a t i o n w h e r e o n e p a r t i c u l a r 

p e r s o n is a p p o i n t e d as t h e r e s p o n s i b l e p e r s o n c o n c e r n i n g v a r i o u s 

l i c e n s e d p r e m i s e s . I n t h i s r e g a r d , t h e R e s p o n d e n t s u b m i t s t h a t 

"there are certain things, such as allowing drunkenness or selling 

liquor to under-age persons which could only be monitored by a 

responsible person or manager who is based in the licensed premises, 

and not a roving manager who may only visit the licensed premises 

once a year." 



I t may be added tha t the Second Respondent 's opposi t ion to the 

rel ief sought , s tems not f rom a di f ference in in terpretat ion regarding 

the a fo rement ioned , but is based on o ther grounds. So, for example , 

it was submi t ted by Ms. Makhubele tha t the Second Respondent had 

never been approached by the Appl icant to express its v iews 

regard ing the relief current ly sought ; tha t the cour t in any event has 

powers of review which could be exercised in appropr ia te instances 

and tha t grant ing the current relief would amoun t to pre judging the 

issues or inhibi t ing the court 's discret ion in proper instances. The 

Respondent rei terates tha t it d i f fers, however, concerning the 

in terpre ta t ion suggested by the Appl icant i.e. tha t one responsible 

person could be appointed wi th a v iew to var ious premises. 

Wi th regard to the approach to be fo l lowed in appl icat ions for a 

dec lara tory , brought in te rms of section 1 9 ( l ) ( a ) ( i i i ) of the Supreme 

Court Act, Nol.59 of 1959, the Supreme Court of Appeal has recent ly 

expressed itself as fo l lows: 

"[16] A/though the existence of a dispute between the parties is 

not a prerequisite for the exercise of the power conferred 

upon the High Court by the subsection, at least there 

must be interested parties on whom the declaratory order 

would be binding. The applicant in a case such as the 

present must satisfy the Court that he/she Is a person 



interested in an 'existing, future or contingent right or 

obligation'and nothing more is required ... 

[17] It seems to me that once the applicant has satisfied the 

Court that he/she is interested in an 'existing, future or 

contingent right or obligation', the Court is obliged by the 

subsection to exercise its discretion. This does not, 

however, mean that the Court is bound to grant a 

declarator, but that it must consider and decide whether 

it should refuse or grant the order, following an 

examination of all relevant factors." 

The Learned Judge of Appeal then dealt with certain remarks made 

by Watermeyer JA in a previous case, and continued: 

"[18] Put differently, the two-stage approach under the 

subsection consists of the following. During the first leg of 

the enquiry the Court must be satisfied that the applicant 

has an interest in an 'existing, future or contingent right 

or obligation'. At this stage the focus is only upon 

establishing that the necessary conditions precedent for 

the exercise of the Court's discretion exist. If a Court is 

satisfied that the existence of such conditions has been 

proved, it has to exercise the discretion by deciding either 



to refuse or grant the order sought. The consideration of 

whether or not to grant the order constitutes the second 

leg of the enquiry." 

In the cur rent instance it is ev ident tha t the Appl icant has adhered to 

the init ial prerequisi tes. What remains, is for me to exercise my 

aforesaid discret ion. In the papers before me a not ion such as " to 

manage and be responsible" as tha t not ion appears in the re levant 

sect ions, has not been ful ly canvassed and contextua l ised. To adhere 

to a request to grant relief which lays down how the said notion 

should be in terpreted and unders tood, would amoun t to the render ing 

of an op in ion, which I decline to do. In any event , the said not ion has 

not been proper ly canvassed and contextual ised on the papers. There 

is, however , a narrow area of agreement between Appl icant and 

Second Respondent. I am prepared to exercise my discret ion 

regard ing such area of mutua l agreement whi lst not t ravers ing on 

areas which have not been properly canvassed and contextua l ised. 

The narrow area of agreement pertains to the approach fo l lowed by 

the First Respondent 's members i.e. tha t appointed responsible 

person (or l icensee, as the case may be) mus t at all t imes be present 

on the relevant premises. From the rel ief which I in tend g ran t ing , it 

fo l lows tha t the approach fol lowed by First Respondent 's Members 

w i th regard to the arrest of non-appointees (as al luded to supra) , wil l 

hencefor th be i l legal. In my v iew the grant ing of such relief does not 



amoun t to the mere render ing of an opinion or indulgence on areas 

which have not been proper ly canvassed. As such relief may have an 

effect on the way in which the First Respondent and its members 

in te rpre t and apply the re levant sect ions, it should be remarked that 

the First Respondent had the oppor tun i ty to f i le af f idavi ts which it 

preferred not to do. 

[8 ] Regarding costs I am of the view that Second Respondent was 

ent i t led to place its views before the court. In fact , w i thou t the 

clar i ty provided by the Second Respondent regarding its posit ion and 

v iews having been put before the court , the making of an order would 

have been v i r tual ly impossible. I therefore do not intend to make a 

costs order against the Second Respondent. 

I make the fo l lowing order: 

1 . I t is declared tha t the provisions of section 39 of Act 27 of 1989 and 

sect ion 40 of Act 2 of 2003 (Gauteng) do not require tha t a licensee 

(whether a natural person, or not) or its nominated responsible 

person (if appl icable), must at all t imes dur ing business hours be 

present on a licensed premise. 

2. I make not order as to costs. 
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