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[ 1 ] T h e a p p e l l a n t i s b e f o r e a f u l l b e n c h o f t h i s c o u r t o n a p p e a l a g a i n s t a 

s e n t e n c e o f a s i n g l e j u d g e , s i t t i n g w i t h a s s e s s o r s , l e a v e t o d o s o h a v i n g 

b e e n g r a n t e d b y t h e S u p r e m e C o u r t o f A p p e a l . 

[ 2 ] T h e a p p e l l a n t , h a v i n g p l e a d e d g u i l t y , w a s c o n v i c t e d o f t h e f o l l o w i n g 

c r i m e s , v i z ; 

I.) M u r d e r ; 

I I . ) R o b b e r y ; a n d 

III.) H o u s e b r e a k i n g w i t h i n t e n t t o s t e a l a n d t h e f t . 

[ 3 ] H e w a s s e n t e n c e d o n t h o s e c o r r e s p o n d i n g c o u n t s a s f o l l o w s ; 

I.) F o r t y ( 4 0 ) y e a r s ' i m p r i s o n m e n t ; 

I I . ) F i f t e e n ( 1 5 ) y e a r s ' i m p r i s o n m e n t ; a n d 

III.) T e n ( 1 0 ) y e a r s ' i m p r i s o n m e n t . 
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It w a s o r d e r e d t h a t t h e s e n t e n c e s o n t h e c o u n t s o f m u r d e r a n d 

r o b b e r y r u n c o n c u r r e n t l y . T h e c u m u l a t i v e e f f e c t i v e s e n t e n c e is 

~ t h e r e f o r e f i f t y ( 5 0 ) y e a r s ' i m p r i s o n m e n t . T h e t r i a l c o u r t f u r t h e r 

r e c o m m e n d e d t h a t t h e a p p e l l a n t b e o n l y c o n s i d e r e d f o r p a r o l e a f t e r 

s e r v i n g t h i r t y y e a r s o f t h e t e r m o f i m p r i s o n m e n t . 

[ 4 ] It i s n o w t r i t e t h a t t h e i m p o s i t i o n o f s e n t e n c e i s p r e - e m i n e n t l y a m a t t e r 

f o r t h e t r i a l c o u r t . A c o u r t o f a p p e a l w i l l n o t i n t e r f e r e w i t h a s e n t e n c e 

u n l e s s it i s s a t i s f i e d t h a t t h e t r i a l c o u r t f a i l e d t o e x e r c i s e t h e d i s c r e t i o n 

b e s t o w e d u p o n it i n a " p r o p e r a n d r e a s o n a b l e " m a n n e r . A s S c o t t J A h e l d 

i n S v Kgosimore 1999 (2) SACR 238 a t p a g e 2 4 1 p a r a [ 1 0 ] : 

"It is trite law that sentence is a matter for the discretion of the court 

burdened with the task of imposing the sentence. Various tests 

have been formulated as to when a Court of appeal may interfere. 

These include whether the reasoning of the trial court is vitiated by 

misdirection or whether the sentence imposed can be said to be 

startlingly inappropriate or to induce a sense of shock or whether 

there is a striking disparity between the sentence imposed and the 

sentence the Court of appeal would have imposed. All these 

formulations, however, are aimed at determining the same thing; viz 

whether there was a proper and reasonable exercise of the 

discretion bestowed upon the court imposing sentence. In the 

ultimate analysis this is the true inquiry. (Compare S v Pieters 1987 

(3) SA 717 (A) at 727 G-l.) Either the discretion was properly and 

reasonably exercised or it was not. If it was, a Court of appeal has 

no power to interfere; if it was not, it is free to do so. I can, 

accordingly, see no juridical basis for the stricter test suggested by 

counsel; nor is there anything in s 316B of the Act, or for that matter 

s 310A, to suggest otherwise. (See also S v Anderson 1964 (3) SA 

494 (A.)" 

[ 5 ] It i s i m p o r t a n t t o h i g h l i g h t t h a t t h e o f f e n c e s g i v i n g r i s e t o t h e t r i a l 

a g a i n s t t h e a p p e l l a n t o c c u r r e d in 1 9 9 6 i.e. p r i o r t o t h e e n a c t m e n t o f t h e 

Genera l Law A m e n d m e n t A c t N o . 1 0 5 o f 1 9 9 7 . 
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[ 6 ] A b r i e f s y n o p s i s o f t h e f a c t s o f t h e c r i m e s t h e a p p e l l a n t w a s c o n v i c t e d 

o f - i s a s f o l l o w s : • 

6 . 1 T h e a p p e l l a n t a n d h i s f o r m e r c o - a c c u s e d b r o k e i n t o t h e 

p r e m i s e s o f t h e c o m p l a i n a n t i n t h e c o u n t o f h o u s e b r e a k i n g 

a n d t h e f t w i t h t h e i n t e n t i o n t o s t e a l . H a v i n g d o n e s o t h e y 

r e m o v e d a l a r g e q u a n t i t y o f h o u s e h o l d g o o d s , c l o t h i n g , a n d 

j e w e l l e r y a n d h i d t h e m . I n t h e e v e n i n g w h i l e t h e y w e r e 

l o a d i n g t h e s t o l e n g o o d s u n d e r t h e c o v e r o f d a r k n e s s i n t o t h e 

a p p e l l a n t ' s v e h i c l e t h e d e c e a s e d c a m e u p o n t h e m a t t h e 

s c e n e . I n h i s p l e a e x p l a n a t i o n t h e a p p e l l a n t d e s c r i b e d h o w 

t h e d e c e a s e d p o i n t e d a f i r e a r m a t h i m a n d h i s a c c o m p l i c e . A 

s t r u g g l e e n s u e d b e t w e e n t h e a p p e l l a n t a n d t h e d e c e a s e d . 

T h e a p p e l l a n t a n d h i s a c c o m p l i c e o v e r p o w e r e d t h e 

d e c e a s e d a n d r e m o v e d t h e f i r e a r m ( a Z 8 8 p i s t o l ) f r o m t h e 

d e c e a s e d . T h e a p p e l l a n t t h e n s h o t t h e d e c e a s e d o n t h e 

c h e s t a n d r i g h t r e a r h i p . T h e d e c e a s e d d i e d a s a r e s u l t o f 

s u c h i n j u r i e s . 

6 . 2 T h e d e c e a s e d h a d b e e n i n p r i v a t e c l o t h e s a n d h a d b e e n 

t r a v e l l i n g i n a n u n m a r k e d p r i v a t e v e h i c l e . 

6 . 3 T h e a p p e l l a n t a d m i t t e d i n h i s s t a t e m e n t i n t e r m s o f S e c t i o n 

1 1 2 ( 2 ) o f t h e C r i m i n a l P r o c e d u r e A c t 5 1 o f 1 9 7 7 t h a t h e h a d 

r e m o v e d t h e d e c e a s e d ' s R 5 r i f l e , a m m u n i t i o n a n d c e l l u l a r 

t e l e p h o n e w i t h t h e n e c e s s a r y i n t e n t i o n o f p e r m a n e n t l y 

d e p r i v i n g h i m o f s u c h p r o p e r t y . 

6 . 4 In s e n t e n c i n g t h e a p p e l l a n t t h e l e a r n e d t r i a l j u d g e d e a l t w i t h 

c r i m e s t h e a p p e l l a n t w a s c o n v i c t e d o f , t h e p e r s o n a l 

c i r c u m s t a n c e s o f t h e a p p e l l a n t a n d t h e i n t e r e s t s o f s o c i e t y . 

H e p o i n t e d o u t t h a t m u r d e r w a s u n d o u b t e d l y t h e m o s t 

s e r i o u s o f c r i m e s . T h e d e c e a s e d h a d b e e n s h o t a f t e r h e h a d 
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b e e n d i s a r m e d . H e n o t e d t h a t e v e n i f t h e a p p e l l a n t h a d n o t 

k n o w n t h a t t h e d e c e a s e d h a d b e e n a p o l i c e o f f i c e r t h e 

— o b j e c t i v e i n s h o o t i n g t h e d e c e a s e d w a s t o e v a d e a r r e s t - a n d -

a v o i d b e i n g t r a c e d a s o n e o f t h e p e r s o n s w h o h a d c o m m i t t e d 

t h e b u r g l a r y . T h e r o b b e r y , h e r e m a r k e d , w a s l i k e w i s e 

v i e w e d a s a s e r i o u s c r i m e a s w e l l . 

6 . 5 H e t o o k n o t e o f t h e a p p e l l a n t ' s p e r s o n a l c i r c u m s t a n c e s v i z , 

h i s a g e ( 3 4 y e a r s ) , h i s c l e a n r e c o r d , t h a t e v e n t h o u g h h e w a s 

u n m a r r i e d h e w a s t h e f a t h e r o f t w o m i n o r s w h o m h e 

m a i n t a i n e d . T h e a p p e l l a n t h a s a s t a n d a r d e i g h t l e v e l o f 

e d u c a t i o n a n d h a d b e e n e m p l o y e d a s a n o p e r a t o r e a r n i n g 

R 4 0 0 p e r w e e k . I n t h e a p p e l l a n t ' s f a v o u r h e t o o k n o t e o f t h e 

a p p e l l a n t ' s c o n t r i t i o n i n p l e a d i n g g u i l t y a n d u n d e r t a k i n g t o 

t e s t i f y a g a i n s t h i s c o - a c c u s e d w h o h a d p l e a d e d n o t g u i l t y . 

T h e t r i a l j u d g e f u r t h e r d e a l t w i t h t h e i n t e r e s t s o f s o c i e t y 

h i g h l i g h t i n g , i n t e r a l i a , t h e w e l l - k n o w n e x c e r p t f r o m R v Karg 

1961 (1) SA 231 (A.D.) a t 2 3 6 A - B w h e r e S c h r e i n e r J . A . 

n o t e d : 

!1 While the deterrent effect of punishment has remained as 

important as ever, it is, I think, correct to say that the 

retributive aspect has tended to yield ground to the aspects 

of prevention and correction. That is no doubt a good thing. 

But the element of retribution, historically important, is by no 

means absent from the modern approach. It is not wrong 

that the natural indignation of interested persons and of the 

community at large should receive some recognition in the 

sentences that courts impose, and it is not irrelevant to bear 

in mind that if sentences for serious crimes are too lenient, 

the administration of justice may fall into disrepute and 

injured persons may incline to take the law into their own 

hands. Naturally, righteous anger should not becloud 

judgment." 
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[ 7 ] W h a t s t a n d s o u t i n t h e j u d g m e n t o f t h e C o u r t a quo w a s t h e e v i d e n c e 

o f s u p e r i n t e n d e n t V r e u g d e n b e r g o f t h e m u r d e r a n d r o b b e r y d i v i s i o n o f t h e 

S o u t h A f r i c a n P o l i c e , n a m e l y , t h a t t h e d e c e a s e d h a d b e e n a s e r g e a n t i n 

t h e d e t e c t i v e b r a n c h o f t h e p o l i c e . H e w a s m a r r i e d w i t h a t h r e e y e a r o l d 

d a u g h t e r . H e w a s 2 5 y e a r s o f a g e . H e p r o v i d e d t h e c o u r t w i t h t h e 

s t a t i s t i c s o f t h e n u m b e r o f p o l i c e o f f i c e r s w h o h a d b e e n m u r d e r e d b e t w e e n 

1 9 9 4 a n d 1 9 9 8 . T h i s i n f o r m a t i o n m u s t h a v e b e e n i n t e n d e d t o s e r v e a s 

e m p h a s i s o f t h e s e r i o u s n e s s o f t h e c r i m e t h e a p p e l l a n t w a s g u i l t y o f a n d 

a s a n a g g r a v a t i n g f a c t o r . N o t h i n g f u r t h e r w a s m e n t i o n e d i n t h e j u d g m e n t 

o n t h e s e n t e n c e r e g a r d i n g t h e d e a t h o f p o l i c e o f f i c e r s w h i l s t o n d u t y . 

[ 8 ] It w a s s u b m i t t e d b y M s . K o o s - M a n y a k a n e , f o r t h e a p p e l l a n t , t h a t t h e 

a p p e l l a n t w a s w r o n g l y c o n v i c t e d . E v e n t h o u g h t h i s r e l a t e d t o t h e 

c o n v i c t i o n a n d l e a v e t o a p p e a l o n t h e m e r i t s h a d n o t b e e n g r a n t e d t h i s 

c o u r t a l l o w e d h e r t h e o p p o r t u n i t y t o m o t i v a t e t h i s . S h e t h e n p o i n t e d o u t 

t h a t a f t e r p l e a d i n g g u i l t y t h e a p p e l l a n t h a d a d d e d t h a t h e h a d n o t i n t e n d e d 

t o k i l l t h e d e c e a s e d . W h e n s h e w a s r e f e r r e d t o t h e w r i t t e n s t a t e m e n t i n 

t e r m s o f s e c t i o n 1 1 2 ( 2 ) o f t h e C r i m i n a l P r o c e d u r e A c t a t p a g e 2 1 ( l i n e s 5 

t o 1 0 ) o f t h e r e c o r d s h e c o n c e d e d t h e l a c k o f m e r i t i n h e r a r g u m e n t . T h e 

e x c e r p t r e f e r r e d t o r e a d s a s f o l l o w s : 

nEk het toe die ongewapende ooriende wederregtelik en opsetlik 

twee maal daarmee geskiet Ek erken dat ek voorsien het dat ek 

deur die ooriedene op 7? kort afstand met 'n vuurwapen geskiet het 

ek horn kon gedood het Ek het my daarmee versoen." 

[ 9 ] W i t h r e g a r d t o t h e s e n t e n c e M s K o o s - M a n y a k a n e s u b m i t t e d t h a t 

I.) T h e s e n t e n c e w a s t o o h a r s h ; 

I I . ) T h e t r i a l c o u r t s h o u l d h a v e f o u n d t h a t e x c e p t i o n a l c i r c u m s t a n c e s 

e x i s t e d i n t h a t t h e c r i m e s c o m m i t t e d w e r e s o c l o s e l y r e l a t e d t h a t 

a l e s s e r s e n t e n c e s h o u l d h a v e b e e n i m p o s e d : 

I I I . ) T h e t r i a l c o u r t s h o u l d h a v e o r d e r e d t h a t t h e s e n t e n c e s i m p o s e d 

r u n c o n c u r r e n t l y . 
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[ 1 0 ] M s . S c h e e p e r s f o r t h e S t a t e , s u b m i t t e d t h a t t h e t r i a l c o u r t h a d d u l y 

c o n s i d e r e d a i l t h e r e l e v a n t f a c t o r s a n d - u r g e d - t h i s c o u r t - n o t - t o . i n t e r f e r e . . 

S h e e m p h a s i z e d t h e i n t e r e s t s o f s o c i e t y g i v e n t h e a l a r m i n g i n c r e a s e i n 

v i o l e n t c r i m e a n d t h e n e e d f o r s e n t e n c e s t o r e f l e c t t h e o b l i g a t i o n t o e n s u r e 

t h a t s e r i o u s c r i m e i s n o t m e t w i t h l i g h t s e n t e n c e s s u c h t h a t s o c i e t y w o u l d 

t a k e t h e l a w i n t o i t s o w n h a n d s . S h e r e f e r r e d t h e c o u r t t o S v Swart 2004 

(2) SACR 370 (SCA) a t 3 7 8 a n d u r g e d t h e c o u r t t o e n s u r e t h a t p r e v e n t i o n 

a n d r e t r i b u t i o n w e r e c i e a r l y m a n i f e s t e d i n t h e s e n t e n c e , if t h e c o u r t w e r e t o 

i n t e r f e r e w i t h t h e s e n t e n c e . 

[ 1 1 ] O n d e b a t i n g t h e s e n t e n c e w i t h M s . S c h e e p e r s o n c o u n t o n e , i . e . t h e 

m u r d e r c o u n t , s h e c o n c e d e d , r e l u c t a n t l y , t h a t t h e s e n t e n c e o f f o r t y y e a r s 

d i d a p p e a r t o r u n c o u n t e r t o t h e j u d i c i a l t r e n d t o s t r i v e a f t e r r e h a b i l i t a t i o n 

a n d r e f o r m a t i o n a s o p p o s e d t o r e t r i b u t i o n a n d p r e v e n t i o n . S h e c o n c e d e d 

f u r t h e r t h a t l i f e i m p r i s o n m e n t i s d e e m e d t o b e t h e u l t i m a t e f o r m o f 

p u n i s h m e n t . S h e f u r t h e r a n d a g a i n r e l u c t a n t l y c o n c e d e d t h a t t h e g e n e r a l 

p e r c e p t i o n i s t h a t a n o f f e n d e r s e n t e n c e d t o l i f e i m p r i s o n m e n t c o u l d b e 

r e l e a s e d o r c o n s i d e r e d f o r r e l e a s e o n p a r o l e a f t e r 2 5 y e a r s i m p r i s o n m e n t . 

T h e c o u r t ' s c o n s i d e r e d v i e w i s t h a t t h e s e c o n c e s s i o n s a r e c o r r e c t a n d c a n 

b e d e d u c e d f r o m t h e j u r i s p r u d e n c e o f t h e S u p r e m e C o u r t o f A p p e a l a n d 

t h e C o n s t i t u t i o n a l C o u r t r e s p e c t i v e l y . T w o i s s u e s a r i s e f r o m t h i s v i z , t h e 

r e c o m m e n d a t i o n o f t h e t r i a l c o u r t r e g a r d i n g t h e p e r i o d t h a t m u s t e l a p s e 

b e f o r e t h e a p p e l l a n t c a n b e c o n s i d e r e d f o r r e l e a s e o n p a r o l e a n d w h e t h e r 

t h e e f f e c t i v e s e n t e n c e o n t h e c o u n t s o f m u r d e r a n d h o u s e b r e a k i n g w i t h t h e 

i n t e n t t o s t e a l a n d t h e f t , n a m e l y , 4 0 y e a r s a n d 1 0 y e a r s ' i m p r i s o n m e n t 

r e s p e c t i v e l y , c a n b e r e g a r d e d a s b e i n g i n a c c o r d a n c e w i t h t h e e t h o s o f 

f a i r n e s s a n d j u s t i c e i n a s o c i e t y w h i c h , d e s p i t e t h e e n v i e d v a l u e s 

e n s h r i n e d i n o u r C o n s t i t u t i o n , i s s t i l l s o s h a r p l y r i v e n b y h i s t o r i c , 

e d u c a t i o n a l a n d e c o n o m i c f a c t o r s . 

[ 1 2 ] G i v e n t h e d o c t r i n e o f s e p a r a t i o n o f p o w e r s , u n d e r t h e p r e s e n t 

C o n s t i t u t i o n , I a m o f t h e v i e w t h a t it i s b e s t l e f t t o t h e D e p a r t m e n t o f 

C o r r e c t i o n a l S e r v i c e s , w h i c h f o r m s p a r t o f t h e E x e c u t i v e a r m o f 



g o v e r n m e n t , t o d e t e r m i n e w h e n t h e a c c u s e d s h o u l d b e r e l e a s e d o n p a r o l e 

w i t h o u t a n y s u g g e s t i o n o r r e c o m m e n d a t i o n i n t h i s r e g a r d f r o m t h e C o u r t . 

T h e C o r r e c t i o n a l " S e r v i c e s D e p a r t m e n t , w h i c h f u n c t i o n s u n d e r t h e 

e x e c u t i v e b r a n c h o f g o v e r n m e n t m a y n o t i n f l u e n c e , n o r s e e k t o d o s o , t h e 

c o u r t s i n t h e i r p u r s u i t o f a d m i n i s t r a t i o n o f j u s t i c e . L i k e w i s e , t h e c o u r t s m a y 

n o t i n f l u e n c e C o r r e c t i o n a l S e r v i c e s i n t h e i r o w n d u t i e s a n d f u n c t i o n s . It i s 

i n d e e d s o a n d p e r h a p s o n l y h u m a n t h a t a c o u r t m a y v i e w t h e f a c t s i n a 

c a s e s o s e r i o u s l y t h a t it m a y b e o f t h e c o n s i d e r e d v i e w t h a t i t s a b h o r r e n c e 

a n d d e s i r e t o p r o t e c t s o c i e t y f r o m t h e a c c u s e d ' s c o n d u c t s h o u l d b e 

c o n v e y e d t o C o r r e c t i o n a l S e r v i c e s . W h i l s t t h a t m a y f i n d f a v o u r w i t h t h e 

i n t e l l e c t it o v e r l o o k s t h e f u n d a m e n t a l i n d e p e n d e n c e o f t h e l a t t e r w h i c h , t o 

m y m i n d , d o e s n o t o p e r a t e f r o m t h e p r e m i s e t h a t t h o s e c o n v i c t e d b y t h e 

c o u r t s a n d c h a n n e l l e d t o it a r e i n c o r r i g i b l e a n d b e y o n d r e d e m p t i o n f r o m a 

l i f e o f c r i m e a n d a r e b e y o n d r e h a b i l i t a t i o n . It i s m y c o n s i d e r e d v i e w t h a t a 

r e c o m m e n d a t i o n a l o n g t h e l i n e s i n t h e s e n t e n c e o n c o u n t o n e s h o u l d b e 

a v o i d e d a n d l e f t u n i n f l u e n c e d i n t h e h a n d s o f t h e a p p r o p r i a t e d e p a r t m e n t . 

[ 1 3 ] W h a t h a s b e e n s a i d a b o u t r e h a b i l i t a t i o n a n d r e f o r m a t i o n a p p l i e s t o t h e 

p e r i o d o f t h e a p p e l l a n t s ' r e h a b i l i t a t i o n v i e w e d f r o m t h e a p p r o p r i a t e n e s s o r 

o t h e r w i s e o f t h e i m p r i s o n m e n t f o r f i f t y ( 5 0 ) y e a r s . It i s m y c o n s i d e r e d v i e w 

b a s e d o n t h e s e n t e n c e s e m a n a t i n g f r o m t h e S u p r e m e C o u r t o f A p p e a l t h a t 

e f f e c t i v e s e n t e n c e s e x c e e d i n g 2 5 y e a r s ' i m p r i s o n m e n t a r e n o t c o n f i r m e d 

l i g h t l y . A g a i n t h e b a s i s f o r t h i s m a y b e t h e e m p h a s i s o n r e f o r m a t i o n a n d 

r e h a b i l i t a t i o n , b a s e d i n t e r a l i a o n t h e c o n s t i t u t i o n a l p r e c e p t s t h a t 

p u n i s h m e n t s h o u l d n o t b e c r u e l o r b e d e e m e d t o b e s u c h . T h i s s t a t e m e n t 

i s m a d e w i t h t h e f u l l k n o w l e d g e a n d a p p r e c i a t i o n o f t h e g r a v i t y a n d 

d e v a s t a t i n g e f f e c t s t h a t t h e l o s s o f t h e v i c t i m ' s l i f e h a s i n e v i t a b l y i n f l i c t e d 

o n h i s f a m i l y , s o c i e t y a n d t h e c o u n t r y . T h e n e e d t o h a v e r e g a r d f o r a 

c o n v i c t e d p e r s o n ' s p e r s o n a l c i r c u m s t a n c e s s e r v e p r e c i s e l y t o b a l a n c e t h e 

p r i n c i p l e s t h a t m u s t b e c o n s i d e r e d w h e n s e n t e n c i n g a s s e t o u t i n S v 

Rabie 1975 (4) SA 855 w h e r e H o l m e s J A s a i d : 

" To sum up, in general punishment should fit the criminal as well as 

the crime, be fair to society and be blended with a measure of 

mercy according to the circumstances." 
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[14 ] In as m u c h a s it m a y be di f f icul t to f ind "ex tenua t i ng c i r c u m s t a n c e s " (S 

v Malgas), t he a p p e l l a n t a p p e a r s to have e x p r e s s e d s ince re r e m o r s e : it-

m a y be that the e v i d e n c e aga ins t h im w a s o v e r w h e l m i n g . But the 

f o l l ow ing fac ts c a n n o t be o v e r l o o k e d . He w a s 34 y e a r s of age . H e h a d 

n e v e r run fou l of t h e law be fo re . H e w a s in e m p l o y m e n t a n d sti l l 

e n t e r t a i n e d the h o p e a n d des i re to re turn to e m p l o y m e n t . He m a d e a 

c l e a n b reas t of w h a t h a d o c c u r r e d o n t h e night of t h e inc ident . H e not on ly 

m a d e a n u n d e r t a k i n g to ass is t in his co -accused ' s p rosecu t i on but m a d e 

an af f idav i t tha t w a s a c c e p t e d by the s ta te for t h e p u r p o s e for w h i c h it w a s 

e n v i s a g e d . He h a s re len t less ly p u r s u e d the h o p e of a reduc t i on in his 

s e n t e n c e . 

[15] It is o f ten sa i d that t h e a d m i s s i o n s by a c o n v i c t e d p e r s o n of h is /her 

comp l i c i t y in the c o m m i s s i o n of a c r ime is the f i rst s t ep to re fo rma t i on a n d 

rehab i l i ta t ion . W h a t e v e r g r e e d m a y h a v e en t iced t h e appe l lan t to consp i re 

w i th h is f o r m e r c o - a c c u s e d m a y h a v e g i ven w a y to a fu l l rea l i za t ion o f the 

e r ro r o f h is w a y s . T h e oppos i t e m a y be t rue i.e. h a v i n g b e e n a p p r e h e n d e d 

al l r o m a n t i c no t i ons g a v e w a y to real i ty and the on l y h o p e is the rou te the 

appe l l an t has c h o s e n . In t h e cour t ' s v i ew the appe l l an t s h o u l d be g i ven 

t h e bene f i t o f t h e d o u b t . A f te r al l , t he psycho log is t s a n d o the r expe r t s that 

wi l l p lot a n d vet his fu tu re a re in p lace w i t h i n the D e p a r t m e n t of 

Co r rec t i ona l Se rv i ces . 

[16 ] It is m y c o n s i d e r e d v i ew tha t t h e tr ial cour t w a s in all p robab i l i t y 

i n f l uenced in i m p o s i n g the s e n t e n c e that it d id , by t h e fac t tha t t h e 

d e c e a s e d w a s a po l i ce off icer. T h e stat is t ics o n the d e a t h of po l i ce 

o f f icers o n duty is qu i te a l a rm ing a n d ev inces a r e s p o n s e to i m p o s e a 

s e n t e n c e that l itt le or no m e r c y wi l l be s h o w n to t h o s e w h o s h o o t or h a r m 

l a w e n f o r c e m e n t o f f i cers . H a v i n g r e g a r d to the fac ts in th is mat ter , it is my 

c o n s i d e r e d v iew, t ha t 4 0 y ea rs ' i m p r i s o n m e n t o n c o u n t 1 is e x c e s s i v e a n d 

th is cour t s h o u l d in te r fe re w i t h that s e n t e n c e . It is m y c o n s i d e r e d v i e w that 

2 0 yea r s ' i m p r i s o n m e n t w o u l d be a n app rop r i a te s e n t e n c e o n the coun t of 

murde r . I w o u l d c o n f i r m the s e n t e n c e s o n coun ts 2 a n d 3. 
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[ 1 7 ] In t h e r e s u l t : 

1 . T h e a p p e a l a g a i n s t s e n t e n c e s u c c e e d s , 

2 . T h e s e n t e n c e i m p o s e d i s s e t a s i d e . 

3 . I n i t s p l a c e t h e f o l l o w i n g s e n t e n c e is i m p o s e d : 

I.) O n t h e c h a r g e o f m u r d e r - t w e n t y ( 2 0 ) y e a r s ' i m p r i s o n m e n t ; 

I I . ) O n t h e c h a r g e o f r o b b e r y - t e n ( 1 0 ) y e a r s ' i m p r i s o n m e n t , 

I I I . ) O n t h e c h a r g e o f h o u s e b r e a k i n g w i t h i n t e n t t o s t e a l a n d t h e f t - t e n 

( 1 0 ) y e a r s ' i m p r i s o n m e n t . I w o u l d s u s p e n d h a l f o f t h i s s e n t e n c e 

f o r a p e r i o d o f f i v e ( 5 ) y e a r s o n c o n d i t i o n t h a t t h e a p p e l l a n t i s n o t 

c o n v i c t e d o f t h e o f f e n c e o f h o u s e b r e a k i n g a n d t h e f t c o m m i t t e d 

d u r i n g t h e p e r i o d o f s u s p e n s i o n ; 

IV . ) It i s o r d e r e d t h a t t h e s e n t e n c e f o r r o b b e r y r u n c o n c u r r e n t l y w i t h 

t h e s e n t e n c e f o r m u r d e r . T h e e f f e c t i v e s e n t e n c e i s t h e r e f o r e 2 5 

y e a r s ' i m p r i s o n m e n t . 

G. W E B S T E R 

JUDGE IN THE HIGH C O U R T 

I a g r e e . 

J U D G E I N T H E H I G H C O U R T 

I a g r e e . 

B. P A K A T I 

A C T I N G J U D G E I N T H E H I G H C O U R T 
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[17] in t h e r e s u l t : 

1 . T h e a p p e a f a g a i n s t s e n t e n c e s u c c e e d s , 

2 . T h e s e n t e n c e i m p o s e d i s s e t a s i d e . 

3 . i n i t s p l a c e t h e f o l l o w i n g s e n t e n c e i s i m p o s e d : 

I.) O n t h e c h a r g e o f m u r d e r - t w e n t y ( 2 0 ) y e a r s 1 i m p r i s o n m e n t ; 

i h ) O n t h e c h a r g e o f r o b b e r y - t e n ( 1 0 ) y e a r s ' i m p r i s o n m e n t ; 

HI . ) O n t h e c h a r g e o f h o u s e b r e a k i n g w i t h i n t e n t t o s t e a l s n d t h e f t - t e n 

("10) y e a r s ' i m p r i s o n m e n t J w o u l d s u s p e n d h a l f o f t h i s s e n t e n c e 

f o r a p e r i o d o f f i v e ( 5 ) y e a r s o n c o n d i t i o n t h a t t h e a p p e l l a n t i s n o t 

c o n v i c t e d o f t h e o f f e n c e o f h o u s e b r e a k i n g a n d t h e f t c o m m i t t e d 

d u r i n g t h e p e n o d o f s u s p e n s i o n ; 

I V . ) I t i s o r d e r e d t h a t t h e s e n t e n c e f o r r o b b e r y r u n c o n c u r r e n t l y w i t h 

t h e s e n t e n c e f o r m u r d e r . T h e e f f e c t i v e s e n t e n c e i s t h e r e f o r e 2 5 

y e a r s ' i m p r i s o n m e n t . 

G. WEBSTER 

JUDGE IN THE HIGH COURT 

JUDGE m T H E H I G H COURT 

_ a g r a f e 

B. P A K A T I 

ACT ING JUDGE I N T H E H I G H COURT 
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