
IN THE HIGH COURT OF SOUTH AFRICA 

(NORTH GAUTENG HIGH COURT, PRETORIA) 

APPEAL CASE NO: A1030/10 

Regional Case number: 14/1119/06 

In the matter between: 

D E L E T E W H I C H E V E R IS N O T A P P L I C A B L E 

DIALE PH U } l t a £ K & t t f L E : ¥€S/NO. APFELLANT 
(2) OF INTEREST TO OTHER JUDGES: YES/NO. 
(3) REVISED. 

and 

THE STATE = * * ^ RESPONDENT 

JUDGMENT 

MAVUNDLA. J. 

[1] Th i s is an appea l aga ins t t h e j u d g m e n t of t he mag is t ra te Mr 

M a k g o b a on 26 Oc tobe r 2 0 1 0 re fus ing to admi t the appe l lan t 

to bai l . T h e re levant bail app l i ca t ion w a s t h e thi rd o n e and w a s 

p r e m i s e d on a l leged n e w fac ts . 

[2] T h e g r o u n d s u p o n wh ich t he appea l is b rough t as tabu la ted on 

the no t ice of appea l are that t he mag is t ra te : 

2.1 "e r red a n d misd i rec ted h imse l f in f ind ing that t he appe l lant 

has not d i scha rged t h e o n u s of adduc ing ev idence wh ich 

sat is fy t he court that excep t iona l c i r cums tances exist 
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wh ich in t h e interest of j us t i ce pe rm i t his re leased on bai l ; 

Sec t i on 60(11) (a ) of Ac t 51 of 1977 ; S v Dh lamin i 1999 

(2) S A C R 15 (CC) ;Bo tha 2 0 0 2 (1) S A C R 2 2 2 ( S C A ) S v 

M a u k 1999 (2) S A C R 4 7 9 (W) . 

2 .2 . 'in fa i l ing to cons ider that t h e appe l lan t only needed to 

d i s cha rge the onus in t e r m s of S e c t i o n 60(11 )(a) of Ac t 51 

of 1 9 7 7 on a ba lance of p robab i l i t ies M a u k 1999 (2) 

S A C R 4 7 9 (W) ; S v Mak i 1994 (2) S A C R 6 3 0 (EC) . " 

[3] It is c o m m o n cause that t he appe l lan t w a s a r res ted in Apr i l 

2 0 0 6 and h a s been in cus tody s ince . He p leaded not guilty to 

2 4 coun ts in cour t 8 at the reg iona l cour t in Pretor ia. T h e case 

s tar ted in 2 0 0 7 . He is fac ing the fo l l ow ing coun ts : 

3.1 x 7 h o u s e b r e a k i n g wi th intent to s tea l and theft read wi th 

s 2 6 2 (1) and S264 of t he Cr im ina l P rocedu re Act ; 

3.2 x 1 houseb reak ing wi th intent to rob and robbery wi th 

agg rava t i ng c i r cums tances as de f i ned in s1 of Ac t 51 

of 1977 read wi th s51(2) , 52 (2 , 5 2 A and 5 2 B of the 

Cr im ina l Law A m e n d m e n t A c t 105 of 1997, and read 

w i th s 2 6 2 ( 1 ) and S 2 6 0 of t he Cr im ina l P rocedu re Act; 
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3.3 x 3 the f t of a moto r veh ic le ; 

3.4 x 4 r obbe ry wi th agg rava t i ng c i r cums tances def ined in s1 

of A c t 51 of 1977 read w i th s51 (2 ) , 52(2 , 5 2 A and 52B 

of t h e Cr im ina l L a w A m e n d m e n t A c t 105 of 1997; 

3.5 x 3 k i d n a p p i n g ; 

3.6 x 2 a t t e m p t e d murder ; 

3.7 x 1 possess ion of a f i r ea rm; 

3.8 x 1 p o s s e s s i o n of a m m u n i t i o n ; 

3.9 x 1 e s c a p i n g . 

It is a lso c o m m o n cause that t he appe l lan t is fac ing var ious 

s c h e d u l e 6 o f f ences wh i ch at t ract t h e p rov is ions of s60 (11) (a). 

Bai l in such s i tua t ion mus t be g ran ted if t h e appe l lan t sat is f ies 

t h e cour t tha t t he interest of j us t i ce so permi t . I shal l revert to 

th is issue in d u e course . 

A s ind ica ted earf ier, this appea l re la tes to a th i rd bai l appl icat ion 

on n e w fac ts b rough t by the appel lant . He w a s first re fused bai l . 

H e s u b s e q u e n t l y b rought two bail app l i ca t ions on new g rounds 
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to no avai l . I do not intend to f ocus on t h e p rev ious abor ted bai l 

app l i ca t ions . 

[6] It is c o m m o n cause that th is appea l e m a n a t e f r o m the re fusal 

of t he mag is t ra te to permit on ail in respec t of t he c a s e w h e r e 

he is fac ing 24 counts in cour t 8 in the reg iona l cour t Pretor ia . 

H e w a s a lso fac ing ano ther coun t in cour t 10 a lso in t h e 

reg iona l cour t in Pretor ia. He w a s a n d is stii l fac ing o ther 

cha rges in Ladysmi th . He has not app l i ed fo r bai l in t h e 

Ladysmi th mat ter . He has not been g r a n t e d bail in t he last 

men t i oned case . He has s ince been d i s c h a r g e d in t e r m s of 

s 1 7 4 in t h e cour t 10 matter. It is c o m m o n c a u s e b e t w e e n the 

par t ies tha t t he d ischarge of t he appe l lan t in cour t 10 

cons t i tu ted a n e w fact, espec ia l l y b e c a u s e th is b e c a m e t h e 

posi t ion af ter all t he prev ious bail e f for ts fa i led . 

[7] It w a s subm i t t ed on behal f of t he appe l lan t tha t t he mag is t ra te 

m isd i rec ted h imse l f in that af ter f ind ing tha t t h e fact tha t the 

appe l lan t w a s d ischarged in t e r m s of s 1 7 4 of Ac t 51 of 1977 
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th is w a s a n e w fac t 1 , he h o w e v e r at h is conc lus ion f ound that 

t he re w e r e n o n e w fac t s 2 . It is s u b m i t t e d that the magis t ra te 

af ter f ind ing tha t there w a s a n e w fac t shou ld have p roceeded 

to e x a m i n e t h e other fac ts to d e t e r m i n e w h e t h e r t he appe l lan t 

has not acqu i t ted h imsel f of t he onus p l aced on h im that t he 

interest of j us t i ce permi ts tha t he be re leased on bai l . 

[8] It w a s fu r ther submi t ted on beha l f of t h e appe l lan t that t he 

Cons t i tu t ion of the Coun t ry p laces e m p h a s i s on civil l iberty and 

tha t t he Cour t shou ld cons ide r g ran t ing bai l to the appel lant 

s ince the mag is t ra te fa i led to in te r roga te w h e t h e r the appel lant 

has acqu i t ted t h e onus rest ing on h im , w h i c h must be d o n e on 

a p r e p o n d e r a n c e of probabi l i t ies. 

[9] T h e e v i d e n c e of the appe l lan t in respec t o f the bail appl icat ion 

c a n be s u m m a r i s e d as fo l lows. His c o u n s e l represent ing him in 

t h e mat te r in cour t 8 has adv i sed h im that the Sta te 's case 

aga ins t h im is w e a k . The re is no af f idavi t by his counse l or his 

a t to rney f i led t o but t ress this a l l eged op in i on of the w e a k n e s s of 

1 Page 37 line 12-16 of the record. 
2 Page 45 line 24 of the record. 
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t h e c a s e aga ins t . T h e S ta te in o p p o s i n g bail p rev ious ly had 

c o n t e n d e d tha t it has a s t rong c a s e a g a i n s t h im, re ly ing on t h e 

c a s e in cour t 10 as we l l . No tw i t hs tand ing t h e a l l eged s t reng th of 

t h e c a s e aga ins t h im he has s ince b e e n d i s c h a r g e d in t e r m s of 

s 1 7 4 in respec t of t he cour t 10 c a s e . T h e c a s e in Ladysm i t 

s ta r ted in 2 0 0 6 in K w a - Z u l u a n d it has not b e e n f i na l i zed as yet . 

T h i s L a d y s m i t h c a s e has b e e n t a k e n o n rev iew at 

P i e t e r m a r i t z b u r g High Cour t . T h e cour t 8 ma t te r w a s d e l a y e d 

o n a c c o u n t , inter alia, t he p rosecu to r hav i ng t a k e n il l. T h e 

c a s e w a s h e a r d on 1 1 , 12 a n d 13 J a n u a r y 2 0 1 0 . T h e c a s e has 

s i n c e b e e n set d o w n fo r hea r ing o n 1 1 , 12 a n d 13 J a n u a r y 

2 0 1 1 . H e has b e e n a d v i s e d by his c o u n s e l tha t it w o u l d be 

di f f icul t for t h e S ta te to p rove the c a s e a g a i n s t h im , b e c a u s e 

t h e r e w e r e ce r ta in techn ica l d i f f icul t ies r e g a r d i n g t h e f ingerpr in t 

e v i d e n c e 

[10 ] W h e n he init ial ly b rough t t h e bail app l i ca t i on in th is mat te r h e 

w a s a m a n of s t rong m e a n s , s t rong e m o t i o n a l s ta tus , s t rong 

f i nanc ia l m e a n s and s t r ong fami l y t ies w i th h is w i fe . T h e 

re la t i onsh ip w i t h his w i f e has s ince de te r i o ra ted to s u c h an 
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exten t that h is w i fe has inst i tu ted d i vo rce p roceed ings against 

h im b e c a u s e his a b s e n c e f r o m h o m e m a k e s it imposs ib le for 

h im to ass is t in the upbr ing ing of the i r tw in boys w h o are now 6 

yea rs o ld . H is mo the r is ass is t ing h im in runn ing his bus iness 

wh i ch is n o w go ing d o w n as the resul t of h is incarcera t ion . He 

w a n t s to be re leased on bail so tha t he c a n save his mar r i age 

and be p resen t fo r his boys to g r o w w i th t w o paren ts . 

[11] Unde r c ross exam ina t i on he c o n c e d e d tha t he is l inked wi th 

f ingerpr in ts in respec t of coun t s 1 , 2 ,3 , 5, 6 , 7,8 a n d 18. He sa id 

that he c a n n o t r e m e m b e r be ing ident i f ied in respec t of counts 9 

and 12. H e c o n c e d e d tha t t h e r e w a s an exper t w i tness w h o 

test i f ied tha t his D N A w a s f o u n d on a ba lac lava l inked to the 

s c e n e of c r ime . He c o n c e d e d tha t t h e r e w e r e a lmos t 50 

w i t n e s s e s w h o s e ev idence has b e e n led. H e h o w e v e r d ispu ted 

that t he re w a s a cha in of e v i d e n c e tha t w o u l d secu re his 

conv ic t ion . H e c o n c e d e d tha t he has not b rough t a bai l 

app l i ca t ion in the Ladysmi th mat ter . 
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[12 ] T h e only w i t n e s s cal led by the Sta te w a s capta in Mashabe la . 

He read in to t h e record his aff idavi t o p p o s i n g the bail being 

g ran ted to t h e appel lant . T h e e s s e n c e of his aff idavi t is to 

con f i rm tha t f ac t that the appe l lan t is fac ing var ious counts , inter 

alia, a r m e d robbery , house robbery and thef t of motor veh ic le . 

T h e appe l l an t is l inked in the Ladysmi th c a s e by a s204 w i t ness 

a n d he m u s t appear at Escor t on 7 D e c e m b e r 2010 . His 

e x p e r i e n c e is tha t the pol ice s t rugg le to t race suspec ts once 

t hey have b e e n re leased on bail in respec t of ser ious cases 

aga ins t t h e m . 

[13] T h e mag is t ra te , in cons ider ing w h e t h e r to or not to grant bail 

a c c e p t e d tha t he had to dec ide w h e t h e r the appe l lan t has 

p l aced subs tan t ia l facts that a re new, re ly ing on S v A r m a s 

1 9 9 6 (1) S A C R and S v Van W y k 2 0 0 5 (1) S A C R 41 SCA. 

[14] W i t h rega rd t o the Ladysmi th mat ter t h e magis t ra te took into 

a c c o u n t t he fac t that t he appel lant had not app l ied for bail in 

tha t case . W i t h regard to the s t rength or o therw ise of the mer i ts 

o f t h e c a s e h e took the v iew tha t the re w e r e no facts p laced 
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before h im. He cou ld not d e c i d e w h e t h e r the fac t that t he 

appe l lan t h a d not app l ied fo r bai l in tha t c a s e is a n e w fact . 

[15] T h e mag is t ra te accep ted , qu i te cor rec t ly in my v iew, that t he 

fac t that t h e appe l lan t w a s d i s c h a r g e d in t h e cour t 10 mat ter is 

a n e w fact . 

[16] T h e mag is t ra te cons ide red the mar r i age a n d his bus iness and 

conc luded , re ly ing on the S v V a n W y k c a s e (supra) that t hese 

a re not n e w fac ts . I ag ree w i th the f ind ing of t he mag is t ra te in 

th is regard . A n incarcerat ion of a mar r i ed pe rson has the very 

potent ia l of p lac ing s t ra ins on the m a r r i a g e r ight f r o m the very 

m o m e n t of t h e arrest. Th is is an inherent a n d perenn ia l p rob lem 

t h o s e w h o e x p o s e t h e m s e l v e s aga ins t t h e law face . T h e 

appe l lan t w a s ar res ted in 2006 . He has on m o r e t h a n one 

occas ion b rough t bail app l ica t ion . T h e fac t tha t the re is now a 

d ivorce case pend ing canno t be rega rded a s a n e w fact . 

[17] T h e appe l lan t ' s mother is runn ing his bus iness . It w o u l d s e e m 

that t he bus iness has been runn ing eve r s ince his arrest in 
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2 0 0 6 . T h e appe l l an t has not p laced any f inanc ia l s ta tements to 

d e m o n s t r a t e tha t t h e bus iness is hav ing a d o w n w a r d spiral l ing 

ef fect as t h e resul t of it be ing run by h is bus iness s ince his 

arrest . T h e mag is t ra te in my v iew c a n n o t be fau l ted in his 

f ind ing tha t th is is not a new fact. 

T h e mag i s t r a t e accep ted the ev idence tha t accord ing to an 

exper t t h e r e is D N A of t he appe l lan t f o u n d on the ba lac lava 

l inked to a s c e n e of cr ime. He conc luded tha t t he appel lant has 

not p l aced subs tan t ia l ev idence to s h o w tha t th is ev idence wil l 

not s t a n d . H e c o n c l u d e d that t he appe l lan t w a s rely ing on pure 

specu la t i on a n d hearsay e v i d e n c e that t he D N A ev idence 

w o u l d not s t a n d . 

In casu t h e mag is t ra te qui te correct ly he ld the v iew that the 

appe l l an t m u s t p lace substant ia l fac ts that pe rsuade the court 

tha t t h e r e a re n e w fac ts . In th is regard the cour t must a lso have 

rega rd to the prima facie s t rength of the S ta te ' s case. 
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[20] In the mat te r of V a n W y k (supra ) it w a s po in ted out that t h e 

appe l lan t under s60(11) (a ) invo lv ing s c h e d u l e 6 o f fences t h e 

appe l lan t bears the onus of p rov ing tha t t he re ex is ts 

excep t iona l c i r cums tances tha t in the in teres t of j us t i ce permi t 

his re lease on bai l . W i th regard to s 6 0 ( 1 1 ) (b) t he onus is 

l ighter as t he re is no need for the appe l l an t to p rove t h e 

ex i s tence of excep t iona l c i r cums tances but tha t t he in terest of 

j us t i ce permi t tha t he be re leased on bai l . 

[21] T h e con ten t ion that the mag is t ra te con t rad i c ted h imse l f in f irst 

f ind ing that t he d i scharge of t he appe l lan t is a n e w fact and 

later f ind ing tha t there w e r e no n e w fac t s is in my v i e w 

m isp laced . T h e mag is t ra te qu i te correct ly a c c e p t e d tha t it is a 

n e w fact tha t the appel lant w a s d i s c h a r g e d in coun t 10. He 

howeve r p r o c e e d e d to in ter rogate the o the r fac tors , as I have 

a l ready po in ted out herein above . In my v iew, a s ing le n e w fac t 

canno t be cons ide red in abst ract . It m u s t be v i ewed in the 

total i ty of all t he other fac tors p laced be fo re t h e court . T h e 

mag is t ra te cons ide red all t h e o ther fac to rs as we l l a n d 

conc luded tha t there are no n e w facts of subs tance . But 
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a s s u m i n g t ha t indeed the mag is t ra te m isd i rec ted h imsel f in this 

con t rad ic t i on , tha t w o u l d on ly m e a n tha t th is cour t must then 

cons ide r w h e t h e r t he appe l l an t has p l aced e n o u g h ev idence 

tha t d e m o n s t r a t e that t h e r e ex is ts excep t iona l c i r cumstances 

tha t in t he in teres t of jus t i ce permi t tha t he be re leased on bail. 

T h e appe l lan t f aces , inter alia, a coun t of escap ing . The 

appe l lan t h a s not a d d r e s s e d th is c h a r g e in his bail appl icat ion. 

But an o f f e n c e of this na tu re revea ls t he inc l inat ion on the part 

of t he appe l l an t t o avo id be ing b rough t to book. T h e appel lant is 

indeed fac ing long i m p r i s o n m e n t in the even t he w a s to be 

conv i c ted on any of t he other cha rges . Fur ther , t he tr ial of the 

appe l lan t is s c h e d u l e d for J a n u a r y 2 0 1 0 . 

I a m c o n s c i o u s of w h a t w a s sa id in S v J o n a s 1998 (2) S A C R 

6 7 7 at 678h - l a n d 6 7 9 g - h ; S v Sch ie teka t 1999(1 ) S A C R 100 h; 

S v T h o r n h i l l 1998 (1) S A C R 177 at 180h -181d . I a m consc ious 

of t he fact tha t : 

"12(1) e v e r y o n e has t h e r ight to f r e e d o m and secur i ty of 

pe rson , w h i c h inc ludes the r i g h t — 
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(a) not to be depr ived of f r e e d o m arbi t rar i ly or w i thou t jus t 

cause . " In m y v iew, the very fac t that t h e appe l lan t has been 

a r res ted on cer ta in a l legat ions, it is t he " the jus t c a u s e " that has 

to be a d j u d g e d dur ing the tr ial . It t hen requ i res that in dec id ing 

w h e t h e r s u c h l iberty must rema in e n c r o a c h e d and rest r ic ted, 

pend ing t h e f inal izat ion of t he c r im ina l c a s e requ i res to be 

a p p r o a c h e d w i th a measu re of s o m e f lexibi l i ty, not r igidity, 

g u i d e d by t h e pecul iar c i r cums tances of tha t par t icu lar case . 

'35(1) e v e r y o n e w h o is a r res ted for a l leged ly commi t t i ng an 

o f fence has t h e r igh t— 

(f) to be re leased f rom detent ion if the in terest of j us t i ce permi t , 

sub jec t to reasonab le cond i t ions . ' T h e inc lus ion of the 

ph rase " . . . i f t he interest of jus t i ce permi t " dove tai l to the 

l imi ta t ion of r ights in a c c o r d a n c e w i th sect ion 36 of t he 

Cons t i tu t ion , wh ich prov ides for s u c h r ights as en t renched in 

the Bill of R igh ts to be l imi ted to the ex ten t such l imi tat ion is 

r easonab le . " 

T h e appe l l an t is fac ing ser ious o f fences w h i c h w e r e c o m m i t t e d 

b e t w e e n 5 February 1999 and 25 M a y 2005 , a tota l of 24 
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counts . Th i s is in my v iew, an aspec t t ha t d e m a n d s that a 

s t r ic ter a p p r o a c h be t a k e n in ba lanc ing the interest of t he 

appe l lan t aga ins t that of soc ie ty . Cer ta in l y t h e interest of 

soc ie ty is tha t t hose w h o e n g a g e t h e m s e l v e s in who lesa le 

c r imina l act iv i ty m u s t be b rough t to book. W h e r e the case as in 

c a s u has p rog ressed to an ex ten t tha t t he re a re about 50 

w i t n e s s e s w h o h a v e a l ready test i f ied and t h e case is schedu led 

to be p r o c e e d e d w i th in d u e cou rse , it ce r ta in ly canno t be in the 

in terest of j us t i ce tha t t he appe l lan t shou ld be re leased on bai l . 

Exp ress ing a persona l op in ion , I a m of the cons ide red v iew that 

bai l in c a s e s w h e r e a pe rson is fac ing a mu l t i tude of counts ; 

bai l shou ld not be l ightly g ran ted . T h e r e is in, my v iew, a need 

to f o rce a p a r a d i g m shif t on the m ind o f the c i t izenry as a 

w h o l e , to accep t that c r im ina l act iv i ty, espec ia l l y who lesa le 

c r im ina l act iv i ty wi l l no longer be to le ra ted and that bail wi l l not 

be g ran ted u n d e r t hese c i r cums tances . 

In the c i r cums tances , I a m unab le to f i nd tha t t h e mag is t ra te 

mater ia l ly m isd i rec ted h imse l f in re fus ing to admi t the appe l lan t 
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on bai l . A s s u m i n g that I a m w r o n g on th is aspect , wh i ch is not 

c o n c e d e d , I f ind that t he appe l lan t has not s h o w n tha t t he re 

ex is ts excep t i ona l c i r cums tance that wa r ran t in t he interest of 

j us t i ce he be re leased on bai l . 

C o n s e q u e n t l y t h e appea l aga ins t refusal o f bail is d i sm issed . 

JUDGE OF THE HIGH COURT 

HEARD ON THE : 21 - 12 - 2010 

DATE OF JUDGMENT: 22 - 12 - 2010 

APPLICANT'S ADV : B MATOME 

DEFENDANTS ADV : MRS C CARSTEIN-SMIT 
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