
IN THE H I G H COURT OF S O U T H AFRICA 

( N O R T H G A U T E N G , PRETORIA) 

(!) R E P O R T A B L E : ^ l l £ r 

[2] OF INTEREST TO OTHER JUDGES 

P) REVISED. 

CASE N O : 4 4 0 5 5 / 2 0 0 9 

in t h e m a t t e r b e t w e e n : 

M O R A M A N G S I M O N MASIS i Plaint i f f 

and 

M I N I S T E R OF SAFETY A N D SECURITY D e f e n d a n t 

J U D G M E N T 

M A K G O K A , J: 

[ I ] T h e plaint i f f inst i tuted act ion against t h e d e f e n d a n t fo l lowing his arrest and d e t e n t i o n 

by m e m b e r s of t h e South African Police Service (SAPS), act ing in the i r course and scope of 

the i r e m p l o y m e n t w i t h t h e d e f e n d a n t . The mer i ts of the act ion have been se t t l ed , in t e r m s 

of w h i c h t h e d e f e n d a n t conceded the wrongfu lness of the arrest a n d t h e un lawfu lness o ; 

the d e t e n t i o n . Aii w h a t remains is for m e to d e t e r m i n e an a p p r o p r i a t e a m o u n t of damages 

for t h e plaint i f f . 
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[2] The facts are s imple. On 2 1 D e c e m b e r 2 0 0 7 t h e plaintiff received a message t h a t his 

cousin had b e e n arrested for driving u n d e r t h e inf luence of alcohol a n d w a s d e t a i n e d at a 

pol ice stat ion in Kanana, a village in t h e Nor thwest Province. He p r o c e e d e d to t h e police 

s tat ion a n d arr ived t h e r e at approx imate ly 1 9 H 3 0 . He m a d e enquir ies w i t h a police off icer, 

( l a te r ident i f ied as Inspector M o t a b o g i ) to establish the c ircumstances o f his cousin's arrest, 

and r e q u e s t e d to see h i m . M o t a b o g i , w h o was ar rogant and unhe lp fu l , refused t h e 

plaint i f f 's request to see his cousin. 

[3] The plaintiff persisted and expla ined to M o t a b o g i tha t as a re la t ive of a d e t a i n e d 

p e r s o n , h e had a right to see h i m . M o t a b o g i told h im t h a t he , t h e plaintiff , could not teach 

h i m h o w to do his job . The plaintiff fu r ther expla ined t h a t part of his request to see his 

cousin w a s to consult w i t h h im to m a k e a d e t e r m i n a t i o n w h e t h e r t h e services o? any 

a t t o r n e y w o u l d be n e e d e d . He also enqu i red f r o m M o t a b o g i w h e t h e r a n y b looo had b e e n 

d r a w n f r o m his cousin. 

[4] M o t a b o g i b e c a m e bel l igerent , a n d wagging a f inger at h i m , to ld t h e plaintiff t h a t he, 

t h e plaint i f f , t h o u g h t he k n e w t o o m u c h and t h a t the police will take his cousin for a b lood 

test a t thei r o w n t i m e . The plaintiff expla ined to M o t a b o g i t h a t w h a t he was raising was to 

assist t h e justice process as t h e results o f t h e blood test could be necessary in a subsequent 

court case. 

[5] U l t i m a t e l y M o t a b o g i re len ted a n d a l lowed the plaintiff to see his cousin. He f u r t h e r 

i n f o r m e d t h e plaintiff t h a t bail had b e e n f ixed in an a m o u n t of R 5 0 0 for t h e plaintiff 's 
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[6] Just as he was about to drive off, M o t a b o g i and a n o t h e r officer, rushed to his vehicle, 

f lung o p e n t h e passenger and rear doors of the vehicle, pul led h i m o u t and dragged h im 

t o w a r d s t h e police s tat ion. Perplexed and embarrassed , t h e plaintiff asked w h y he was 

be ing pulled like a cr iminal . M o t a b o g i in fo rmed t h e plaintiff tha t he w a s being arrested for 

dr iv ing under the inf luence of alcohol . He to ld t h e m that he w a s sober a n d as an off icer of 

t h e cour t , he was intel l igent enough t o know bet ter . The t w o officers laughed at h i m a n d 

to ld h i m t h a t tha t did not m a t t e r , w h a t was impor tan t to t h e m was t h a t he was going to 

spend the night in t h e cells because he thought he k n e w bet ter . 

[7] Despi te his pro tes ta t ion in being pul led and dragged, the off icers persisted. They took 

a w a y his ce l lphone, vehicle keys and left the vehicle open . He p l e a d e d w i t h t h e m to lock 

t h e vehic le , but his request was simply ignored. It w a s approx imate ly 2 0 h 2 5 w h e n he was 

locked up in the s a m e cell w h e r e his cousin was held . The cell , measur ing 3x3 m e t e r s , w a s 

o v e r c r o w d e d wi th about 10 peop le . The n u m b e r kept on rising as police m a d e m o r e arrests. 

T h e coll w a s dir ty , smelly and sl ippery. T h e r e was pushing and shoving. S o m e de ta inees 

w e r e screaming. O n e o f t h e m was bleeding, which exacerbated t h e a l ready slippery f loor. 

cousin , wh ich could be paid at the Klerksdorp Police Stat ion. The plaint i f f consul ted w i t h his 

cousin and conf i rmed tha t he had the m o n e y to post bail . The plaintiff t h a n k e d t h e police 

off icer , ex i ted the police stat ion and p r o c e e d e d to his vehicle. 
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[8] H e was only charged at 2 2 h 2 0 w i t h "drunkenness" . At approx imate ly Q i h 4 5 dur ing a 

rou t ine inspect ion, t h e stat ion commiss ioner recognised t h e plaintiff and enqu i red f r o m h im 

t h e reason for his d e t e n t i o n . Af ter explaining his ordea l to stat ion commissioner , t h e lat ter 

profusely apologised and re leased h im w i t h o u t any warn ing or bail . He was exhausted , 

dir ty and humi l i a ted . He drove off. His fami ly i t inerary for the day was t h r o w n into 

disarray. 

[9] It is against this background t h a t I have t o assess t h e a m o u n t of damages . The proper 

approach to assessment of damages in mat te rs such as the present includes eva luat ion of 

t h e persona! circumstances of t h e plaint i f f , the circumstances a r o u n d t h e arrest , as w e l l as 

t h e n a t u r e and dura t ion of the d e t e n t i o n . See Ngcobo v Minister of Police 1S78 (4) SA 9 3 0 

(D) at 935B-F . Al though t h e d e t e r m i n a t i o n of an appropr ia te a m o u n t o f damages is largely 

a m a t t e r of d iscret ion, s o m e guidance can be obta ined by having regard to previous a w a r d s 

m a d e in comparab le cases, which a f ford a useful guide in this regard. The process of 

compar ison is not a met icu lous e x a m i n a t i o n of awards, and should not in te r fe re u p o n the 

court 's genera l discret ion: Proteo Assurance v Lamb 1 9 7 1 (1) SA 5 3 0 (A) at 5 3 5 B - 5 3 6 A . 

[10 ] The purpose of an a w a r d for genera l damages in the context of a m a t t e r such as t h e 

p resent is to c o m p e n s a t e a c la imant for depr ivat ion of personal l iberty and f r e e d o m and t h e 

a t t e n d a n t m e n t a l anguish and distress. In Minister of Safety and Security v Tyulu 2 0 0 9 (5) 

SA 85 (SCA), 8osielo AJA (as he t h e n was) remarked tha t the pr imary purpose is "not to 

enrich the claimant but to offer him or her some much-needed solatium for his or her injured 

feelings" (paragraph 26 ) . 
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[ 1 1 ] Counsel for t h e plaintiff , M r Dredge, s u b m i t t e d that damages should be a w a r d e d in an 

a m o u n t exceed ing of R70 0 0 0 , point ing out tha t the arrest was malicious, in suppor t o f his 

a r g u m e n t , counsel re fe r red m e to three cases: Minister of Safety and Security v Seymour 

2 0 0 6 (6) SA 3 2 0 (SCA); Van Rensburg v City of Johannesburg 20C9 (2) SA 1 0 1 (GSJ) and 

Olivier v Minister of Safety and Security 2 0 0 9 ( 3 ) SA 4 3 4 (GSJ). 

[12 ] in Seymour, a 6 3 year old small scale f a r m e r w h o suf fered f r o m high-blood pressure 

was d e t a i n e d for five days. He fell ill the morn ing fo l lowing t h e arrest , exper ienc ing chest 

pains. O n a p p e a l , t h e S u p r e m e Court of Appea l reduced t h e a m o u n t of R 5 0 0 0 0 0 a w a r d e d 

by t h e High Cour t to R90 0 0 0 . In arriving at t h e a m o u n t o f damages , the SCA res ta ted t h e 

genera l principles appl icable in assessment of genera l damages and considered past awards 

as we l l as t h e deva luat ion of currency. T h e court found that t h r o u g h o u t his d e t e n t i o n 

Seymour suffered no degradat ion beyond that tha t inherent in be ing ar rested and d e t a i n e d , 

in Tyulu, a magis t ra te was a w a r d e d R15 0 0 0 for a 15 minutes d e t e n t i o n . The appea l t o t h e 

SCA w a s brought by the Min is ter af ter t h e Full Court had a w a r d e d h im R50 0 0 0 . T h e SCA 

in to account t h e relat ively short durat ion of the d e t e n t i o n , t h e appel lant 's s tanding in the 

c o m m u n i t y and t h e m a n n e r in which he was ar res ted . 

[13 ] In Van Rensburg, a 74 year o ld ret ired accountant was d e t a i n e d for approx imate ly 7 

hours by t h e m e m b e r s of t h e Johannesburg M e t r o Police Division (JMPD) for unpaid traffic 

f ines. T h e Court found that t h e arrest w a s wrongfu l as the re was no proof tha t the 
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s u m m o n s e s for var ious traffic fines had b e e n served on t h e plaintiff . He was a w a r d e d R75 

0 0 0 a f ter t h e Court found the conduct of the m e t r o police off icers unreasonable a n d 

reprehens ib le in refusing to explain to the plaintiff t h e reason for his arrest and in n o t 

a f fo rd ing h im an o p p o r t u n i t y to explain and not veri fying the facts before deta in ing h i m . In 

Olivier, a s u p e r i n t e n d e n t in t h e SAPS w a s wrongfu l ly arrested for the f t . The arrest took 

place in full v iew of his col leagues. His off ice and h o m e w e r e searched, the lat ter in t h e 

presence if his w i fe and chi ldren. The arrest caused h i m e m b a r r a s s m e n t and distress. The 

d e t e n t i o n compr ised of s o m e five or six hours in all. He fur ther suffered the indignity of 

having t o appear in court on t h r e e occasions as an accused. The plaintiff w a s not p laced in 

a cell or handcuf fed . R50 0 0 0 was a w a r d e d as damages. 

[14 ] Counsel for t h e d e f e n d a n t , M r Moosa. urged m e qui te forcefully., to a w a r d d a m a g e s 

not in excess of R30 0 0 0 , emphasis ing t h e relatively short durat ion o f t h e d e t e n t i o n . To 

but t ress his a r g u m e n t , he re fer red m e t o a n u m b e r of decided cases. I have found most of 

t h e m not c o m p a r a b l e to the present case w i th regard to t h e dura t ion of t h e d e t e n t i o n . 

1 found t w o helpful . In Ochse v King William's Town Municipality 1 9 9 0 (2) SA 8 5 5 (E) 

a journal ist was de ta ined for approx imate ly 2 hours on a charge of malicious d a m a g e to 

speed test ing cables. He was a w a r d e d R 7 5 0 0 . He had suffered a high degree of humi l ia t ion 

by being handcuf fed and dragged a r o u n d by t h e handcuffs in the presence of o ther traff ic 

off icers and a magistrate . He suffered f u r t h e r indignity at the charge off ice of having his 

f ingerpr ints t a k e n . In Liu Quin Ping v Akani Egoli (Pty) Ltd t/a Gold Reef City Casino 2 0 0 0 (4) 

SA 5 8 ( W ) , a 45 year old bus inesswoman was de ta ined for approx imate ly four hours at a 
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casino on suspicion of cont raven ing regulat ions p r o m u l g a t e d under t h e G a u t e n g Gambl ing 

Act . She w a s a w a r d e d R12 0 0 0 . 

[15 ] I have also considered fu r ther t w o cases: Stapelberg v Afdeiingsraad van die Kaap 

1 9 8 8 (4) SA 8 7 5 (C) and Areff v Minister van Polisie 1 9 7 7 (2) SA 9 0 0 (A), in Stapelberg, 

a y o u n g a t t o r n e y on h o n e y m o o n in Cape T o w n , was assaulted by a traff ic inspector and t h e 

d e t a i n e d for t w o hours. He w a s a w a r d e d R10 0C0. In Areff a businessman w a s d e t a i n e d for 

t w o h o u r s , purpor ted ly for c o n t e m p t of court af ter he had t o r n up a s u m m o n s . He w a s 

subjected to the humi l ia t ion of being f ingerpr inted. He was a w a r d e d R l 0 0 0 in 1 9 7 7 , 

t rans la t ing into R30 0 0 0 today , according to The Quantum Year Book ( 2 0 1 0 ) by Robert J 

Koch. 

[16 ] In t h e present m a t t e r t h e plaint i f f was 3 7 years old at t h e t i m e of t h e arrest . He is 

m a r r i e d . He is a 8 . Proc g radua te and is current ly studying t o w a r d s an LLM degree in 

c o r p o r a t e Law w i t h Universi ty o f South Africa. As stated in t h e in t roduct ion , t h e plaintiff is 

t h e Court M a n a g e r at the M a f i k e n g High Court since 2 0 0 2 . H e rose t h r o u g h the ranks f r o m 

t a x i n g mas te r to Registrar, be fore he was appo in ted to his current posi t ion. His dut ies as a 

Court M a n a g e r include overal l m a n a g e m e n t of h u m a n resources. All registrars, senior 

registrars, legal researchers and judges ' clerks repor t to h i m . He is also responsible for case 

f l o w m a n a g e m e n t . As a m a n a g e r of t h e High Court in t h e province, h e is the Head of t h e 

Secre tar ia t of t h e N o r t h W e s t Case F low M a n a g e m e n t Forum. He repor ts directly to t h e 

Judge President , w h o is t h e Chairperson of the Forum. His posit ion entai ls regular 

c o m m u n i c a t i o n and consul tat ion w i t h various role players in t h e in te rgra ted cr iminal justice 
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system, like SAPS, Director of Public Prosecutions, correct ional services and social 

d e v e l o p m e n t . 

[17 ] i had occasion to observe t h e plaint i f f w h e n h e tes t i f ied . He is suave, sophist icated 

a n d ar t icu la te . He was lucid and coheren t in his ev idence, and c a m e across intel l igently. 

F r o m his d e m e a n o u r and t o n e , it is clear that the arrest and d e t e n t i o n had caused h i m 

e x t r e m e humi l ia t ion and m e n t a l anguish, considering tha t t h e r e was no cause for h i m to be 

a r res ted . M o t a b o g i was irked by the plaintiff 's assertion of his right t o see and consult w i t h 

his cousin. He felt inferior and his ego w a s bruised. He was fully a w a r e of t h e fact tha t t h e 

arrest of the plaintiff was w r o n g f u l a n d malicious. One w o n d e r s h o w m a n y of those 

d e t a i n e d on t h a t day had b e e n arrested wrongfu l ly at the w h i m of this officer. 

[18] The right to l iberty is an individual 's most cher ished right, and o n e of t h e 

founda t iona l values giving inspirat ion t o an ethos premised on f r e e d o m , dignity, h o n o u r 

a n d security. Its un lawfu l invasion t h e r e f o r e strikes at t h e very f u n d a m e n t of such ethos. 

Those w i t h author i ty to curtai l t h a t r ight must do so w i t h t h e greatest of c i rcumspect ion , 

a n d sparingly. In Solomon v Visser and Another 1 9 7 2 (2) SA 3 2 7 ( C) at 3 4 5 A it w a s 

r e m a r k e d t h a t w h e r e m e m b e r s of the police transgress in t h a t regard , the v ict im of abuse is 

en t i t l ed to be c o m p e n s a t e d in full m e a s u r e for any humi l ia t ion and indignity wh ich result . 

T o this I a d d t h a t w h e r e an arrest is mal icious, t h e plaintiff is ent i t led to a higher a m o u n t of 

d a m a g e s t h a n wou ld be a w a r d e d , absent mal ice. 
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[19] In t h e present case, the arrest in itself was undoubted ly a n d decidedly mal icious, the 

execut ion t h e r e o f despicable and humi l ia t ing. Having said t h a t , I t a k e into account the 

short d u r a t i o n of t h e d e t e n t i o n - just over 4 hours; the fact tha t t h e plaintiff did not suffer 

any f u r t h e r indignity of be ing handcuf fed or f ingerpr in ted , and tha t t h e publicity of the 

arrest was very l imi ted . Having regard to t h e above factors, the c o m p l e m e n t a r y persona! 

c i rcumstances o f t h e plaintiff , ihe a w a r d s m a d e In previous comparab le cases, as wel l t h e 

d e t e r i o r a t i o n in the va lue of t h e currency over t h e years, i d e e m R65 0 0 0 to be an 

a p p r o p r i a t e a m o u n t . 

[20] Finally, t h e issue of costs. M r Dredge a rgued for a puni t ive costs order , given t h e 

mal icious na ture of t h e arrest . I a m not disposed t h e r e t o . M r Moosa, on the o ther hand, 

a r g u e d tha t costs should b e o r d e r e d on t h e magis t ra te court scale, based on t h e c o m m o n 

cause fact that the a m o u n t of d a m a g e s w o u l d fall w i th in the jur isdict ional l imit o f the 

mag is t ra te court . T h e r e is m e r i t i n that submission. The plaintiff could r o t reasonably have 

e x p e c t e d to be a w a r d e d any th ing in excess of R100 0 0 0 (magist ra te court jurisdict ional 

l imit ) , i t h e r e f o r e incline to a w a r d costs on the magistrate court scale, w i t h a suitable 

provision for counsel 's fees. 

^21] As a result I m a k e the fo l lowing o rder : 

1 . The d e f e n d a n t is o r d e r e d t o pay t h e plaintiff the sum of R65 0 0 0 , plus interest 

t h e r e o n at t h e rate o f 1 5 . 5 % p.a f r o m d a t e of j u d g m e n t unti l final p a y m e n t . 


