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R D C L A A S S E N J: 

T h e A p p l i c a n t d i d b u s i n e s s w i t h J a k a r a n d a D r u k k e r s ( P t y ) L t d ( J a k a r a n d a ) 

a s c o - t r a d e r s , a n d A p p l i c a n t s o l d g o o d s t o J a k a r a n d a . T h e l a t t e r d i d n o t 

a n d c a n n o t p a y i ts d e b t o f a p p r o x i m a t e l y R 4 , 8 m i l l i o n . F i r s t R e s p o n d e n t , 

r e p r e s e n t e d b y M r C o e t z e e , t h e n e n t e r e d i n t o a d e e d o f s u r e t y s h i p o n 

b e h a l f o f J a k a r a n d a in f a v o u r o f t h e A p p l i c a n t . A p p l i c a n t a l s o h a d a n o t a r i a l 

b o n d o v e r J a k a r a n d a ' s m o v e a b l e g o o d s . A p p l i c a n t a n d J a k a r a n d a h a d 

a l s o e n t e r e d i n t o a n a m o r t i s a t i o n a g r e e m e n t in r e s p e c t o f c e r t a i n g o o d s 

b o u g h t b y J a k a r a n d a . W h e n J a k a r a n d a n o t d i d p a y , a n e w p a y m e n t p l a n 



w a s a g r e e d t o . In t h e m e a n t i m e J a k a r a n d a s t o p p e d t r a d i n g . W h e n 

A p p l i c a n t h e a r d o f it, it c a n c e l l e d t h e a m o r t i s a t i o n a g r e e m e n t , a n d in t e r m s 

o f t h e n o t a r i a l b o n d , a t t a c h e d c e r t a i n m o v e a b l e s , a n d s o l d s o m e o f t h e m a t 

a n a u c t i o n . 

2. 

A t a n e a r l i e r s t a g e , J a k a r a n d a s o l d a g a m e f a r m , i ts o n l y a s s e t , t o a t h i r d 

p a r t y . A p p l i c a n t o b t a i n e d a p r o v i s i o n a l o r d e r t h a t t h e p u r c h a s e m o n e y b e 

p a i d i n t o S e c o n d R e s p o n d e n t ' s t r u s t a c c o u n t , p e n d i n g t h i s ( a n t i 

d i s s i p a t i o n ) i n t e r d i c t , o r a n y f u r t h e r a c t i o n s t h a t m a y h a v e h a d t o b e 

i n s t i t u t e d . T h i s is t h e r e t u r n d a t e o f t h a t p r o v i s i o n a l o r d e r . J a k a r a n d a h a s 

a l s o b e e n l i q u i d a t e d in t h e m e a n t i m e . 

3. 

T h e m a i n i s s u e s s t e m f r o m t h e f a c t t h a t b o t h F i r s t R e s p o n d e n t a n d 

J a k a r a n d a , a r e o w n e d b y t h e S h a w a a l T r u s t ( t h e t r u s t ) , in t h e s e n s e t h a t 

t h e t r u s t i s t h e r e g i s t e r e d s h a r e h o l d e r o f b o t h . T h e d i r e c t o r s o f t h e t w o 

c o m p a n i e s w e r e b a s i c a l l y t h e s a m e a s t h e t r u s t e e s , w i t h c e r t a i n 

e x c e p t i o n s : 

J a k a r a n d a : D i r e c t o r s : P H C o e t z e e 



D C C o e r t z e e 

W P E x a l l 

F a s t p u l s e : D i r e c t o r s : P H C o e t z e e 

D C C o e t z e e 

S h a w a a l T r u s t e e s : P H C o e t z e e 

D C C o e t z e e 

W J R a u b e n h e i m e r 

4 

T h r e e i s s u e s a r o s e f r o m t h e s e f a c t s , w h i c h f i r s t r e s p o n d e n t p u t u p a s 

d e f e n c e s : 

4 . 1 T h e v a l i d i t y o f t h e s u r e t y s h i p , b e c a u s e a l l t h r e e trustees d i d n o t s i g n 

it; 

4 . 2 w h e t h e r s e c 2 2 6 o f t h e C o m p a n i e s A c t 6 1 o f 1 9 7 3 , w a s 

t r a n s g r e s s e d , in t h e s e n s e t h a t o n e c o m p a n y g a v e a s s i s t a n c e t o 

a n o t h e r w h e r e o n e o r m o r e d i r e c t o r o r m e m b e r h a s a c o n t r o l l i n g 

i n t e r e s t ; 

4 . 3 W h e t h e r t h e s a i e p r i c e s o f t h e g o o d s s o l d a t t h e a u c t i o n , w e r e 

p r o p e r a n d / o r f a i r a n d r e a s o n a b l e . 
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VALIDITY OF THE SURETYSHIP 



F i r s t R e s p o n d e n t ' s f i r s t d e f e n c e is t h a t t h e t r u s t c o u l d n o t de jure s i g n t h e 

s u r e t y s h i p , b e c a u s e a l l t h r e e t r u s t e e s d i d n o t s i g n it. S i n c e t h e t r u s t i s n o t 

a n i n c o r p o r a t e d b o d y , a n d c a n n o t h o l d p r o p e r t y eo nomine, o n l y t h e 

t r u s t e e s c o u l d h o l d t h e p r o p e r t y , a s t r u s t e e s , a n d t h e r e f o r e t h e y h a d t o 

s i g n t h e s u r e t y s h i p , a s t r u s t e e s . 
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S e c t i o n 1 0 3 ( 3 ) o f t h e C o m p a n i e s A c t 6 1 o f 1 9 7 3 s t a t e s t h a t t h e person i n 

w h o s e n a m e t h e s h a r e / s a r e r e g i s t e r e d , s h a l l b e d e e m e d t o b e t h e 

s h a r e h o l d e r . T h e C o m p a n i e s A c t d o e s n o t d e f i n e a person. It is t r i t e t h a t 

a s h a r e h o l d e r n e e d n o t b e t h e o w n e r o f t h e s h a r e s , b u t c a n h o l d it a s 

a g e n t o r a s n o m i n e e . T h e I n t e r p r e t a t i o n A c t , 3 3 o f 1 9 5 7 , d e a l s w i t h t h i s 

i s s u e . S e c t i o n s 1 a n d 2 , a s f a r a s is r e l e v a n t , s t a t e s a s f o l l o w s : 

1. Application of Act.—The provisions of this Act shall apply to the 
interpretation of every law (as in this Act defined) in force, at or after the 
commencement of this Act, in the Republic or in any portion thereof, and to 
the interpretation of all by-laws, rules, regulations or orders made under the 
authority of any such law, unless there is something in the language or 
context of the law, by-law, rule, regulation or order repugnant to such 
provisions or unless the contrary intention appears therein. 

2. Definitions.—The following words and expressions shall, unless the 
context otherwise requires or unless in the case of any law it is otherwise 
provided therein, have the meanings hereby assigned to them respectively, 
namely— 

"person" includes— 
(a) any divisional council, municipal council, village management 

board, or like authority; 
(b) any company incorporated or registered as such under any law; 
(c) any body of persons corporate or unincorporate; 



F r o m t h i s d e f i n i t i o n it is c l e a r t h a t person i n c l u d e s a b o d y o f p e r s o n s s u c h 

a s t h e t r u s t e e s . I c a n t h u s n o t s e e w h y t h e y c a n n o t b e r e p r e s e n t e d b y t h e 

t r u s t a s t h e s h a r e h o l d e r . 
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It w a s a l s o a r g u e d t h a t s i n c e o n e o f t h e t r u s t e e s a t t h e t i m e 

( R a u b e h e i m e r ) , d i d n o t p a r t a k e in t h e d e c i s i o n t o g r a n t t h e s u r e t y s h i p , t h e 

t r u s t d i d n o t a c t u n a n i m o u s l y , a n d t h e r e f o r e t h e s u r e t y s h i p i s a l s o i n v a l i d . It 

is h o w e v e r c o m m o n c a u s e t h a t t h e t r u s t d e e d s p e c i f i e s t h a t a l l d e c i s i o n s o f 

t h e t r u s t s h a l l b e t a k e n b y a m a j o r i t y o f t r u s t e e s . S i n c e t w o o f t h e t r u s t e e s 

t o o k t h e d e c i s i o n , it w a s a l a w f u l d e c i s i o n . A t t h e e n d o f t h e d a y , it w a s 

c o m m o n c a u s e t h a t t h e w h o l e i s s u e ( o n t h i s p o i n t ) s t a n d s o r f a l l s o n t h e 

q u e s t i o n w h e t h e r t h e t r u s t i s "the shareholder" o r w h e t h e r t h e t r u s t e e s a r e 

t h e shareholders. It t h u s m e a n s t h i s d e f e n c e m u s t f a i l . 

8 

A f u r t h e r d e f e n c e i s b a s e d o n S e c t i o n 2 2 6 o f t h e C o m p a n i e s A c t , 6 1 o f 

1 9 7 3 . T h i s s e c t i o n p r o h i b i t s a c o m p a n y f r o m g i v i n g c r e d i t a n d o t h e r 

f a c i l i t i e s , w h e r e b a s i c a l l y t h e s a m e m e m b e r a n d / o r d i r e c t o r s a r e i n c o n t r o l . 

S i n c e t h e m e m b e r / d i r e c t o r s o f F i r s t R e s p o n d e n t a n d J a k a r a n d a a r e 

b a s i c a l l y t h e s a m e , a n d a l s o s o c o n t r o l l e d , it i s a l l e g e d t h a t t h a t m a k e s t h e 

w h o l e t r a n s a c t i o n v o i d . T h e r e l e v a n t p o r t i o n s o f t h e s e c t i o n r e a d s a s 

f o l l o w s : 



226. Prohibition of loans to, or security in connection with transactions by, 
directors and managers.—(1) No company shall directly or indirectly make a 
loan to— 

(a) 
or 

(b) any other company or other body corporate controlled by one or 
more directors or managers of the company or of its holding company or of 
any company which is a subsidiary of its holding company; 
or provide any security to any person in connection with an obligation of such 
director, manager, company or other body corporate. 

(b) one or more directors or managers of a company contemplated in 
subsection (1) (b) shall be deemed to control another company or body 
corporate only if— 

(i) such director or manager or his nominee is a member or such 
directors or managers or their nominees are members of such other company 
or body corporate and the composition of its board of directors is controlled by 
such director, manager or nominee or such directors, managers or nominees, 
and such composition shall be deemed to be so controlled if such director or 
manager or his nominee or such directors or managers or their nominees 
may, by the exercise of some power and without the consent or concurrence 
of any other person, appoint or remove the majority of the directors 
concerned, and such director, manager or nominee or such directors, 
managers or nominees shall be deemed to have power to appoint a director 
where a person cannot be appointed as a director without his or their consent 
or concurrence; or 

(ii) more than one-half of the equity share capital of that other 
company or body corporate or, if that other body corporate is a corporation as 
defined in section 1 of the Close Corporations Act, 1984 (Act No. 69 of 1984), 
more than 50 per cent of the interest in such corporation is held by such 
director, manager or nominee or such directors, managers or nominees; 

(1A) 

b) one or more directors or managers of a company contemplated in 
subsection (1) (b) shall be deemed to control another company or body 
corporate only if— 

(i) such director or manager or his nominee is a member or such 
directors or managers or their nominees are members of such other 
company or body corporate and the composition of its board of directors is 
controlled by such director, manager or nominee or such directors, 
managers or nominees, and such composition shall be deemed to be so 
controlled if such director or manager or his nominee or such directors or 
managers or their nominees may, by the exercise of some power and 
without the consent or concurrence of any other person, appoint or remove 



the majority of the directors concerned, and such director, manager or 
nominee or such directors, managers or nominees shall be deemed to 
have power to appoint a director where a person cannot be appointed as a 
director without his or their consent or concurrence; 
(1B) 
(2) The provisions of subsection (1) shall not apply— 

(a) in respect of— 
(i) .... 
(ii) .... 
(Hi) the making of a loan by a company to any other company or 

other body corporate controlled by one or more of the directors or 
managers of the first-mentioned company; or 

(iv) the provision of security by a company in connection with an 
obligation of any other company or other body corporate controlled by one 
or more of the directors or managers of the first-mentioned company, 
with the prior consent of ail the members of the company or in terms 
of a special resolution relating to a specific transaction: 

( M y e m p h a s i s . ) 
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I n r e s p e c t o f b o t h c o m p a n i e s , t h e t r u s t is t h e s h a r e h o l d e r . In t e r m s o f t h e 

t r u s t d e e d , d e c i s i o n s b y t h e t r u s t e e s a r e t o b e t a k e n b y a m a j o r i t y v o t e . It is 

c o m m o n c a u s e t h a t M r R a u b e h e i m e r , a s t r u s t e e , h a d n o k n o w l e d g e o f t h e 

d e c i s i o n t o g i v e s e c u r i t y . H e w a s a n a b s e n t t r u s t e e l i v i n g in E n g l a n d a t t h e 

t i m e . H o w e v e r it is q u i t e c l e a r o n t h e e v i d e n c e t h a t t h e t w o C o e t z e e ' s 

( h u s b a n d a n d w i f e ) a s t r u s t e e s a n d d i r e c t o r s , a s w e l l a s t h e o t h e r d i r e c t o r 

( E x a l l ) , a l l a g r e e d t o t h e d e c i s i o n , in e s s e n c e o n m o r e t h a n o n e o c c a s i o n . 

U n d e r t h o s e c o n d i t i o n s t h e member o f t h e t r u s t g a v e p r i o r c o n s e n t t o t h e 

g r a n t i n g o f t h e s e c u r i t y . T h i s p o i n t c a n t h u s a l s o n o t s u c c e e d . It i s t h u s n o t 

n e c e s s a r y t o d e a l w i t h a p p l i c a n t ' s f u r t h e r s u b m i s s i o n s t o t h e e f f e c t t h a t s e c 

2 2 6 d o e s n o t e v e n a p p l y a t a l l ( a l t h o u g h it s e e m s l i k e a g o o d a r g u m e n t ) . 
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A p a r t f r o m t h e i s s u e s r a i s e d a b o v e r e g a r d i n g t h e s e c u r i t y a s s u c h , t h e r e 

w a s n o a r g u m e n t t h a t t h e a p p l i c a n t d i d m e e t t h e r e q u i r e m e n t s f o r a n a n t i -

d i s s a p a t i o n o r d e r , a n d it b e h o v e s n o f u r t h e r d i s c u s s i o n . 
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T h e n e x t a r g u m e n t w a s a b o u t t h e quantum o f a p p l i c a n t ' s c l a i m . 

R e s p o n d e n t s a y s t h e q u a n t u m is a q u e s t i o n o f d a m a g e s w h i c h c a n n o t b e 

d e c i d e d b y w a y o f m o t i o n , w h e r e a s A p p l i c a n t s a y s t h e f i g u r e s a r e f i x e d 

a n d it i s o n l y a q u e s t i o n o f c a l c u l a t i o n . 

1 2 

T h e o r i g i n a l d e b t w a s R 4 , 8 7 2 , 4 5 5 . 6 1 . In t h e m e a n t i m e s o m e o f t h e 

g o o d s / e q u i p m e n t h a v e b e e n s o l d b y p u b l i c a u c t i o n a f t e r t h e A p p l i c a n t h a d 

t a k e n p o s s e s s i o n t h e r e o f . T h e a m o u n t p r e s e n t l y c l a i m e d , a f t e r d e d u c t i o n 

o f t h e s a l e p r i c e , a u c t i o n c o s t s a n d t r a n s p o r t i n g c o s t s , is R 3 , 1 7 9 , 2 9 0 . 8 5 . 

T h i s a m o u n t is c e r t i f i e d b y a c e r t i f i c a t e p r e s e n t e d in t e r m s o f t h e s u r e t y s h i p 

a n d n o t d i s p u t e d f o r w h a t it r e p r e s e n t s t o b e . 
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T h e R e s p o n d e n t ' s p r o b l e m w i t h t h e a m o u n t is t h a t t h e A p p l i c a n t h a d t h e 

e q u i p m e n t , c o v e r e d b y t h e o r i g i n a l a p p l i c a t i o n f o r c r e d i t a n d s u r e t y s h i p , 

v a l u e d in S e p t e m b e r 2 0 0 8 . It w a s d o n e a b o u t o n e y e a r b e f o r e t h e 

a t t a c h m e n t o f t h e g o o d s t o o k p l a c e a n d a p p r o x i m a t e l y VA y e a r s b e f o r e t h e 

s a l e . S i n c e t h e g o o d s w e r e a t t a c h e d a n d s o l d t o t h i r d p a r t i e s , 

R e s p o n d e n t s h a d n o o p p o r t u n i t y t o h a v e t h e g o o d s v a l u e d t h e m s e l v e s . 

F u r t h e r m o r e , s o m e o f t h e g o o d s w e r e s o l d f o r s u b s t a n t i a l l y l e s s t h a n t h e i r 

v a l u e a s p e r t h e v a l u a t i o n . It w a s t h e r e f o r e s u b m i t t e d t h a t t h i s i s s u e o f t h e 

v a l u a t i o n m u s t g o t o t r i a l t o h a v e t h e v a l u e s t e s t e d . 
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I h a v e t w o p r o b l e m s w i t h t h i s a p p r o a c h . F i r s t l y , it is d i f f i c u l t t o i m a g i n e h o w 

t h e R e s p o n d e n t s a r e g o i n g t o b e a b l e t o h a v e t h e i t e m s v a l u e d a t t h i s 

s t a g e . T h e r e i s n o a t t a c k a g a i n s t t h e a u c t i o n a s s u c h . Prima facie t h a t 

w o u l d b e t h e b e s t e v i d e n c e o f t h e a c t u a l v a l u e a t t h e t i m e . I c a n n o t s e e 

h o w a v a l u e r c a n p u t a p a s t v a l u e o n t h e s e i t e m s w i t h o u t h a v i n g s e e n 

t h e m a t t h e t i m e ( i . e . t i m e o f t h e a u c t i o n ) . It m a y a l s o b e d i f f i c u l t t o e v e n 

t r a c e t h e e q u i p m e n t . 



- 1 0 -
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T h e s e c o n d p r o b l e m is t h a t t h e r e is a c e r t i f i c a t e o f i n d e b t e d n e s s t o w h i c h 

R e s p o n d e n t s a r e a t l e a s t prima facie b o u n d . T o s i m p l y s t a t e t h a t t h e 

p r i c e s a r e m u c h b e l o w t h e v a l u a t i o n o f a p p r o x i m a t e l y 1 8 m o n t h s e a r l i e r , is 

t o m y m i n d n o w a y t o d i s p l a c e t h e prima facie e v i d e n c e b e f o r e t h e C o u r t . 

S o m e p r o o f a t l e a s t o f a s a l e o f a s i m i l a r m a c h i n e o r i t e m , o f m o r e o r l e s s 

s i m i l a r v i n t a g e a n d c o n d i t i o n , s h o u l d b e p u t u p . T h e r e is n o n e , a n d w i t h o u t 

i n d i c t i n g t h e a u c t i o n a s s u c h , t h e r e is n o r e a s o n n o t t o a c c e p t t h e c e r t i f i e d 

v a l u e . In t h e c i r c u m s t a n c e s A p p l i c a n t i s e n t i t l e d t o t h e a m o u n t t h e r e o f . 

I t h e r e f o r e m a k e t h e f o l l o w i n g o r d e r : ( P a r t B o f t h e n o t i c e o f m o t i o n ) 

1 . T h a t t h e F i r s t R e s p o n d e n t p a y t h e a m o u n t o f R 3 , 1 7 9 , 2 9 0 . 8 5 t o t h e 

A p p l i c a n t ; 

2 . T h a t t h e F i r s t R e s p o n d e n t p a y i n t e r e s t o n t h e a f o r e s a i d a m o u n t a t 

t h e r a t e o f 1 5 . 5 % p e r a n n u m a tempore morae t o d a t e o f p a y m e n t ; 

3 . D i r e c t i n g t h e F i r s t R e s p o n d e n t t o p a y t h e c o s t s o f t h i s a p p l i c a t i o n . 

R DCLAASSEN 
J u d g e o f t h e H i g h C o u r t 
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