
IN T H E H I G H C O U R T O F S O U T H A F R I C A 

(NORTH GAUTENG HIGH COURT, PREldRJA) 

C a s e No : 7 0 3 8 3 / 2 0 1 0 

In t he m a t t e r b e t w e e n : 

T H E L A W S O C I E T Y O F T H E N O R T H E R N P R O V I N C E S A p p l i c a n t 

( Incorpora ted as the L a w Soc ie ty of the T ransvaa l ) 

a n d 

B A R E N D J A C O B U S B U R G E R S R e s p o n d e n t 

JBRXFJ C O U R T O R D E R 

H a v i n g read t he p a p e r s f i led o f reco rd a n d hav ing hea rd t he a t t o rney fo r the 

App l i can t , 

1.1 In respec t o f Part A: 

1.2 T h a t B A R E N D J A C O B U S B U R G E R S (here inaf ter referred to as the 

R e s p o n d e n t ) be s u s p e n d e d f rom pract ise a s an a t torney of the above 

honou rab le cour t , pend ing the f inal de te rmina t ion o f this app l ica t ion ; 

1.3 T h a t r esponden t hands and de l ivers his cert i f icate o f en ro lmen t as an 

IT IS O R D E R E D 

attorney to the Registrar of this Honourable Court; 
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1.4 T h a t in the even t of the responden t fai l ing to comp ly wi th the t e rms o f th is 

o rde r deta i led in the p rev ious pa rag raph wi th in two (2) w e e k s f rom the da te 

of th is order , the sher i f f o f the distr ict in wh i ch the cert i f icate is, be 

au tho r i sed and d i rec ted to take possess ion of the cert i f icate and to hand it 

to the Regis t rar of this Honou rab le Cour t ; 

1.5 Tha t r esponden t be prohib i ted f rom handl ing or opera t ing on his t rust 

a c c o u n t s a s deta i led in pa rag raph 1.6 hereof; 

1.6 T h a t J o h a n van S taden , the h e a d : m e m b e r s affairs of app l icant or any 

pe rson nomina ted by h im , be appo in ted as curator bonis (curator ) to 

admin is te r and contro l the trust accoun ts of responden t , inc lud ing accoun t s 

re lat ing to insolvent and d e c e a s e d es ta tes and any d e c e a s e d esta te and 

a n y es ta te unde r cura to rsh ip connec ted w i th responden t ' s pract ice as an 

a t to rney a n d inc lud ing, a lso, the separa te bank ing accoun ts o p e n e d and 

kept by responden t at a bank in the Repub l ic of Sou th Af r ica in t e rms of 

sec t ion 78 (1 ) o f Act No 53 of 1979 and/or any separa te sav ings or interest-

bear ing accoun t s as con temp la ted by sect ion 78(2) and/or sect ion 78 (2A) 

of Ac t No . 5 3 of 1979, in wh i ch m o n i e s f rom such trust bank ing accoun ts 

have been invested by v i r tue of the prov is ions o f the sa id sub-sec t ions or in 

w h i c h m o n i e s in any m a n n e r have been depos i ted or c red i ted ( the said 

accoun t s be ing hereaf ter referred to a s the trust accoun ts ) , w i th the 

fo l low ing powers and dut ies : 

1.6.1 i m m e d i a t e l y to t ake p o s s e s s i o n o f r e s p o n d e n t ' s a c c o u n t i n g reco rds , 

r eco rds , f i les a n d d o c u m e n t s a s re fe r red to in p a r a g r a p h 1.7 a n d 

sub jec t to the app rova l o f the boa rd o f cont ro l o f the a t t o rneys f ide l i ty 

f u n d (here ina f te r re fe r red to a s t he f u n d ) to s ign all f o r m s a n d 

gene ra l l y to o p e r a t e u p o n t he t rus t accoun t ( s ) , but on l y to s u c h 

ex ten t a n d for s u c h p u r p o s e a s m a y be n e c e s s a r y to br ing to 

c o m p l e t i o n cur ren t t r ansac t i ons in w h i c h r e s p o n d e n t w a s ac t ing at 

t he d a t e o f th is o rder ; 
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1.6.3 to asce r t a i n f r om r e s p o n d e n t ' s a c c o u n t i n g reco rds t he n a m e s o f all 

p e r s o n s o n w h o s e a c c o u n t r e s p o n d e n t a p p e a r s to ho ld or to have 

r e c e i v e d t rus t m o n i e s (here ina f te r re fe r red to a s t rust c red i to rs ) a n d 

to cal l u p o n r e s p o n d e n t to fu rn ish h im , w i th in 30 ( th i r ty) d a y s o f the 

d a t e of se rv i ce o f th is o rde r o r s u c h fu r ther per iod a s he m a y a g r e e to 

in w r i t i ng , w i th t he n a m e s , a d d r e s s e s a n d a m o u n t s d u e to all t rust 

c red i to rs ; 

1.6.4 to cal l u p o n such t rus t c red i to rs to fu rn i sh s u c h proof , i n fo rma t ion 

a n d / o r a f f idav i ts a s he m a y requ i re to e n a b l e h i m , ac t ing in 

consu l t a t i on w i th , a n d sub jec t to the r e q u i r e m e n t s of, the boa rd o f 

con t ro l o f t he f u n d , to d e t e r m i n e w h e t h e r any s u c h t rus t c red i to r h a s 

a c la im in respec t o f m o n i e s in the t rust a c c o u n t ( s ) o f r e s p o n d e n t 

a n d , if so , t he a m o u n t o f s u c h c l a im ; 

1.6.5 to a d m i t o r re ject , in w h o l e or in par t , sub jec t to the app rova l o f the 

b o a r d o f cont ro l o f the f u n d , the c l a ims of a n y s u c h t rus t c red i to r o r 

c red i to rs , w i thou t p re jud ice to s u c h t rus t c red i tor 's or c red i to rs ' r ight 

o f a c c e s s to the civil cou r t s ; 

1.6.2 sub jec t to t he app rova l a n d cont ro l of the boa rd o f cont ro l o f the f u n d 

a n d w h e r e m o n i e s had been pa id incor rec t ly a n d un lawfu l l y f r o m the 

u n d e r m e n t i o n e d t rus t a c c o u n t s , to recove r a n d rece i ve a n d , if 

n e c e s s a r y in the in te res ts o f p e r s o n s hav ing lawfu l c l a ims u p o n the 

t rus t a c c o u n t ( s ) a n d / o r aga ins t r e s p o n d e n t in respec t o f m o n i e s he ld , 

r ece i ved and /o r i nves ted by r e s p o n d e n t in t e r m s o f sec t ion 78 (1 ) 

a n d / o r sec t ion 78 (2 ) and /o r sec t ion 7 8 ( 2 A ) o f Ac t No 5 3 o f 1979 

(he re ina f te r re fer red to a s t rus t m o n i e s ) , to t ake a n y legal 

p r o c e e d i n g s w h i c h m a y be n e c e s s a r y for the recove ry o f m o n e y 

w h i c h m a y be d u e to s u c h p e r s o n s in respec t o f i n c o m p l e t e 

t r ansac t i ons , if any , in w h i c h r e s p o n d e n t w a s a n d m a y still have been 

c o n c e r n e d and to rece ive s u c h m o n i e s and to pay the s a m e to the 

c red i t o f t he t rust a c c o u n t ( s ) ; 
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1.6.6 h a v i n g d e t e r m i n e d the a m o u n t s w h i c h he c o n s i d e r s a re lawfu l ly d u e 

to t rus t c red i t o r s , to p a y s u c h c l a i m s in ful l bu t s u b j e c t a l w a y s to t h e 

a p p r o v a l of t h e boa rd o f con t ro l of t h e f u n d ; 

1.6.7 in t h e e v e n t o f t he re b e i n g a n y s u r p l u s in t he t rus t a c c o u n t ( s ) of 

r e s p o n d e n t a f te r p a y m e n t o f t he a d m i t t e d c l a i m s o f al l t rust c red i t o rs 

in fu l l , to ut i l ise s u c h s u r p l u s to se t t le o r r e d u c e (as t h e c a s e m a y b e ) , 

f i rs t ly , a n y c l a im o f t he f u n d in t e r m s of sec t i on 7 8 ( 3 ) o f Ac t No 5 3 o f 

1 9 7 9 in r e s p e c t o f a n y in te res t t he re i n re fe r red to a n d , s e c o n d l y , 

w i t h o u t p re j ud i ce to t h e r igh ts o f t h e c red i t o rs of r e s p o n d e n t , t he 

c o s t s , f e e s a n d e x p e n s e s re fe r red to in p a r a g r a p h 1.3.1 of th is o rde r , 

o r s u c h po r t i on t he reo f a s h a s not a l r e a d y b e e n sepa ra te l y pa id by 

r e s p o n d e n t to app l i can t , a n d , if t he re is a n y b a l a n c e left a f te r 

p a y m e n t in ful l o f all s u c h c l a i m s , c o s t s , f e e s a n d e x p e n s e s , to p a y 

s u c h b a l a n c e , sub jec t to t h e a p p r o v a l o f t he b o a r d o f con t ro l o f t he 

f u n d , to r e s p o n d e n t , if he is so l ven t , or , if r e s p o n d e n t is inso lven t , to 

t h e t r us tee ( s ) of r e s p o n d e n t ' s i nso l ven t es ta te ; 

1.6.8 in t h e e v e n t o f t he re b e i n g insu f f i c ien t t rus t m o n i e s in t he t rus t 

b a n k i n g a c c o u n t ( s ) of r e s p o n d e n t , in a c c o r d a n c e w i th t he ava i l ab l e 

d o c u m e n t a t i o n a n d i n f o r m a t i o n , to p a y in ful l t h e c l a i ms of t rus t 

c r e d i t o r s w h o h a v e l o d g e d c l a i m s for r e p a y m e n t a n d w h o s e c l a i m s 

h a v e b e e n a p p r o v e d , to d i s t r i bu te t h e c red i t b a l a n c e ( s ) w h i c h m a y be 

a v a i l a b l e in t h e t rus t b a n k i n g a c c o u n t ( s ) a m o n g s t t he t rus t c red i t o r s 

a l t e rna t i ve l y to pay t he b a l a n c e to t he A t t o r n e y s F ide l i ty F u n d ; 

1.6.9 s u b j e c t to t h e a p p r o v a l o f t he c h a i r m a n o f t he b o a r d o f con t ro l of t h e 

f u n d , to a p p o i n t n o m i n e e s o r r e p r e s e n t a t i v e s a n d / o r consu l t w i th 

a n d / o r e n g a g e the se rv i ces o f a t t o r n e y s , c o u n s e l , a c c o u n t a n t s a n d / o r 

a n y o t h e r p e r s o n s , w h e r e c o n s i d e r e d n e c e s s a r y , to ass is t h im in 

c a r r y i n g o u t h is du t i es a s cura to r ; a n d 

1.6.10 to r e n d e r f r o m t i m e to t i m e , a s cu ra to r , re tu rns to t h e b o a r d o f con t ro l 

o f t h e f u n d s h o w i n g h o w t h e t rus t a c c o u n t ( s ) of r e s p o n d e n t h a s / h a v e 
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b e e n dea l t w i th , unt i l such t ime a s the boa rd not i f ies h im tha t he m a y 

rega rd h is du t ies a s cu ra to r a s t e r m i n a t e d . 

1.7 T h a t r e s p o n d e n t i m m e d i a t e l y de l i ve rs his a c c o u n t i n g reco rds , reco rds , 

f i les a n d d o c u m e n t s con ta in i ng par t i cu la rs a n d in fo rmat ion re la t ing to : 

1.7.1 a n y m o n i e s rece ived , held or paid by responden t for or on accoun t of any 

pe rson wh i le pract is ing a s an at torney; 

1.7.2 any m o n i e s invested by responden t in t e rms o f sect ion 78(2) and/or sect ion 

78 (2A) o f Ac t No 53 o f 1979; 

1.7.3 a n y interest o n mon ies so invested wh i ch w a s paid ove r or c red i ted to 

responden t ; 

1.7.4 any es ta te of a deceased person or an insolvent es ta te or an es ta te under 

cura to rsh ip admin is te red by responden t , whe the r as execu to r or t rus tee or 

cura tor o r o n behal f of the executor , t rus tee or curator; 

1.7.5 a n y inso lvent estate admin is te red by responden t a s t rus tee or on beha l f o f 

the t rus tee in t e rms o f the Inso lvency Act , No 2 4 o f 1936; 

1.7.6 any t rust admin is te red by responden t a s t rus tee or on behal f o f the t rus tee 

in t e r m s o f the Trust Proper t ies Cont ro l Act , No 57 o f 1988; 

1.7.7 a n y c o m p a n y l iquidated in t e rms of the C o m p a n i e s Act , No 61 o f 1973 , 

admin i s te red by responden t a s or on beha l f of the l iquidator; 

1.7.8 a n y c lose corporat ion l iquidated in te rms o f the C lose Corpora t ions Act , 69 

o f 1984 , admin is te red by responden t a s or o n behal f of the l iquidator; and 

1.7.9 responden t ' s pract ice a s an a t torney o f th is Honourab le Cour t , 
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to the cura tor appo in ted in t e r m s of pa ragraph 1.6 hereof, p rov ided that, as 

far as such accoun t ing records , records , f i les and d o c u m e n t s are 

c o n c e r n e d , responden t shal l be ent i t led to have reasonab le a c c e s s to t h e m 

but a l w a y s sub jec t to the superv is ion o f such curator or his nom inee . 

1.8 Tha t shou ld responden t fail to comp ly wi th the prov is ions of the p reced ing 

pa rag raph o f th is o rder o n serv ice thereo f upon h im or after a return by the 

pe rson en t rus ted wi th the serv ice thereo f that he has been unab le to ef fect 

serv ice thereo f o n responden t (as the case m a y be) , the sheri f f for the 

distr ict in wh i ch s u c h accoun t ing records , records, f i les and d o c u m e n t s are , 

be e m p o w e r e d a n d d i rected to search for and to take possess ion thereo f 

w h e r e v e r they m a y be and to del iver t hem to such curator . 

1.9 T h a t the cura tor shal l be ent i t led to: 

1.9.1 hand over to t he pe rsons ent i t led thereto all such records , f i les a n d 

d o c u m e n t s p rov ided that a sat is factory wr i t ten under tak ing has been 

rece ived f rom such pe rsons to pay any amoun t , e i ther de te rm ined o n 

taxat ion or by ag reemen t , in respect of fees and d i sbu rsemen ts due to the 

f i rm; 

1.9.2 requ i re f rom the pe rsons referred to in pa ragraph 1.9.1 to prov ide any such 

d o c u m e n t a t i o n or in format ion wh i ch he m a y cons ider re levant in respect o f 

a c la im or poss ib le or ant ic ipated c la im, aga ins t him and/or responden t 

and /o r responden t ' s c l ients and/or fund in respect o f m o n e y and/or o ther 

p roper ty en t rus ted to responden t p rov ided that a n y person ent i t led thereto 

shal l be g ran ted reasonab le access thereto and shall be permi t ted to m a k e 

cop ies thereof ; 

1.10 Tha t if there are a n y trust f unds ava i lab le the responden t shal l w i th in 6 (s ix) 

m o n t h s after hav ing been reques ted to do so by the curator, or wi th in such 

longer per iod a s the cura tor m a y ag ree to in wr i t ing, shal l sat isfy the 

curator , by m e a n s of the submiss ion o f taxed bills o f cos ts or o therw ise , o f 

the a m o u n t of t he fees and d i sbu rsemen ts d u e to h im ( responden t ) in 



respec t o f his f o rmer pract ice, and shou ld he fail to do so, he shal l not be 

ent i t led to recover such f ees and d i sbu rsemen ts f r om the curator w i thout 

p re jud ice , however , to such r ights (if any ) as he m a y have aga ins t the t rust 

cred i tor (s) conce rned for p a y m e n t or recovery thereof ; 

1.11 T h a t a cert i f icate issued by a d i rector of the A t to rneys Fidel i ty Fund shal l 

const i tu te prima facie proof of the curator 's cos ts and that the Regis t rar be 

au tho r i sed to issue a wr i t o f execu t ion o n the s t rength of such cert i f icate in 

o rde r to col lect the curator 's cos ts . 

B Y O R D E R O F T H E C O U R T 

R E G I S T R A R 


