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and compelling circumstances in their personal

circumstances.

.In § v KIBIDO 1998 (2) SACR 213 (SCA) at 216G-J
Olivier JA held:

“‘Now, it is trite law that the determination of a

sentence in a criminal matter is pre-eminently a matter
for the discretion of the trial court. In the exercise of
this function the trial court has a wide discretion in (a)
deciding which factors should be allowed to influence
the court in determining the measure of punishment
and (b) in determining the value to attach to each
factor taken into account (see S v Fazzie and Others
1964 (4) SA 673 (A) at 684A — B; S v Pillay 1977 (4) SA
531 (A) at 535A — B). A failure to take certain factors
into account or an improper determination of the
value of such factors amounts to a misdirection, but
only when the dictates of justice carry clear
conviction that an error has been committed in this
regard (S v Fazzie and Others (supra) at 684B — C; S v
Pillay (supra) at 535E).

Furthermore, a mere misdirection is not by itself
sufficient to entitle a court of appeal to interfere with
the sentence; it must be of such a nature, degree, or

seriousness that it shows, directly or inferentially, that



(5]



13.

his arrest and was earning R270-00 (two hundred and
seventy rand) per week. He also asked the court to find
that there were substantial and compelling circumstances
present. All the appellants spent about two years in
custody awaiting trial. In S v BROPHY AND ANOTHER
2007 (2) SACR 56 (W) at 58 -59 para 15 Schwartzman J

held:

“‘“More importantly, and what the Court a quo
overiooked entirely, was the period of time spent by
both accused awaiting trial and sentence. Counsel for
the accused and the State agreed that this was a
factor that should have been taken into account by the
trial Court. That this factor was overlooked entitles
this Court to interfere with the sentence and impose

what it considers to be a proper sentence.”

In the present case it is clear that the trial court overlooked
the period spent in custody by the appellants awaiting trial.
This is a factor that should have been taken into account.
It should also be noted that the evidence shows that the
two cell phones were recovered even though one of them
did not have its sim card anymore. Another factor that had
to be taken account by the trial Court was that the value of
the money taken from Nomvula was not particularly huge
(R260-00).
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