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In th is mat ter t he plaintiff, L i thos Corpora t ion of Sou th A f r i ca (Pty) L td , 

app l ies for an a m e n d m e n t to its par t icu lars of c la im. T h e a m e n d m e n t is 

o p p o s e d by the de fendan t , K u m b a Resou rces L imi ted , (Kumba) . 

T h e s u m m o n s w a s i ssued in October . 

T h e c la im is for d a m a g e s for b reach of con t rac t a l te rna t ive ly for 

del ic tual d a m a g e s . 
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T h e par t icu lars of c la im as they s tand now, c a n be br ief ly s u m m a r i z e d 

as fo l lows: 

1 . O n 2 4 March 1997 the par ty f rom w h o m the plaint i f f acqu i r ed its 

r ights, Corpora t ion L i thos, c o n c l u d e d a wr i t ten m e m o r a n d u m of 

unde rs tand ing w i th Mi fe rso , a S e n g a l e s e s ta te en terpr ise , 

rega rd ing a min ing pro ject ca l led the F a l e m e project . 

2. In te rms of the m e m o r a n d u m , a jo in t ven tu re w a s to b e the 

veh ic le of the project. Co rpo ra t i on L i thos w o u l d b e ent i t led to 

acqu i re an 8 0 % interest in the jo int ven tu re . 

3. T h e m e m o r a n d u m c a m e into fo rce on 2 4 M a r c h 1997 a n d w a s 

to rema in in fo rce for o n e year , bu t rev iewab le af ter eva lua t ion . 

4. T h e m e m o r a n d u m w a s r e n e w e d f r o m t ime to t ime. 

5. O n 7 D e c e m b e r 2 0 0 6 t h e plaint i f f a n d M i fe rso en te red into a 

wr i t ten m e m o r a n d u m in w h i c h the ex i s tence of a jo in t ven tu re in 

w h i c h the plaintiff w o u l d have an 8 0 % interest w a s con f i rmed . 

6. T h e plaint i f f a p p r o a c h e d the d e f e n d a n t for t h e p u r p o s e of it 

j o i n ing the project. T o th is e n d a conf ident ia l i ty a g r e e m e n t w a s 

c o n c l u d e d on 4 Janua ry 2002 . Pu rsuan t to that a g r e e m e n t 

conf ident ia l in format ion regard ing the pro jec t w a s impar ted to 

the de fendant . 

7. O n 16 March 2 0 0 2 the plaint i f f a n d de fendan t en te red into 

wr i t t en heads of a g r e e m e n t in te rms of w h i c h the de fendan t 

w o u l d do cer ta in s tud ies for the Fa leme project . In the 

a g r e e m e n t the plainti f f w a r r a n t e d that it had an 8 0 % interest in 

the Fa leme project. 



O n 2 2 March 2 0 0 2 the plainti f f and Mi ferso e n t e r e d into a wr i t ten 

m e m o r a n d u m of a g r e e m e n t in te rms of w h i c h the plainti f f 

unde r took to f ind a s t ra teg ic par tner fo r the F a l e m e project . T h e 

plaint i f f a n d its par tner w o u l d have an 8 0 % interest in the 

project. Th is ag reemen t , P O C 1 2 , w a s to e n d u r e for a year, 

exp i r ing o n 21 M a r c h 2 0 0 3 . 

O n 14 A u g u s t 2 0 0 3 the plainti f f and de fendan t c o n c l u d e d a 

wr i t ten ag reemen t . C l a u s e 7.1 of the ag reemen t , w h i c h s ta tes 

that t he plaint i f f w a r r a n t e d that it h a d an 8 0 % in terest in the 

Fa leme project , d id not cor rect ly ref lect the ag reemen t . It shou ld 

read that the plainti f f w a s ent i t led to acqu i re an 8 0 % interest in 

the Fa leme project . In t e rms of c lause 9.1 of t he a g r e e m e n t the 

de fendan t w o u l d acqu i re 7 5 % of the p la in t i f f s 8 0 % in terest in 

the Fa leme pro ject fo r an a m o u n t of US $ 3 . 4 8 mi l l ion. It is 

a l leged that c lause 9.1 d id not correct ly ref lect t he a g r e e m e n t to 

the extent that it s ta ted that the plaint i f f a l ready had an 8 0 % 

interest in the F a l e m e project . Acco rd i ng l y rect i f icat ion of c lause 

9.1 w a s a l so a s k e d . It w a s a lso ag reed in the a g r e e m e n t that 

t he par t ies w o u l d use the i r best e n d e a v o u r s to c o n c l u d e an 

a g r e e m e n t w i th Mi fe rso w i th in 120 days . In te rms of t he 

a g r e e m e n t the de fendan t unde r took not to a p p r o a c h M i fe rso 

w i th in that per iod w i th a v i ew to conc lud ing a con t rac t in respect 

of the Fa leme project to t h e exc lus ion of t h e plaintiff. It w a s 

fur ther a g r e e d that if an ag reemen t w i th M i fe rso cou ld not be 



c o n c l u d e d w i th in 120 days , the a g r e e m e n t b e t w e e n the par t ies 

w o u l d lapse a n d that the de fendan t shou ld not fo r 3 6 mon ths 

therea f te r be ent i t led to a p p r o a c h M i fe rso w i th a v i ew to 

c o n c l u d e a con t rac t re lat ing to the M i fe rso project w i t hou t 

invo lv ing the plaintiff. It is t hen a l l eged that the de fendan t d id so 

a p p r o a c h Mi fe rso before the exp i ra t ion of 36 mon ths . 

10. It is a l l eged that t he de fendan t on 31 Oc tobe r 2 0 0 3 repud ia ted 

the a g r e e m e n t da ted 14 Augus t 2 0 0 3 , w h i c h repud ia t ion the 

plaint i f f a c c e p t e d . 

1 1 . It is a l leged that but for t he de fendan t ' s repud ia t ion the plaintiff, 

t he de fendan t a n d Mi fe rso w o u l d have c o n c l u d e d an a g r e e m e n t 

in t e rms of w h i c h the plaint i f f w o u l d h a v e acqu i red a 2 0 % 

in terest in the Fa leme project . 

12. In the a l te rnat ive the plainti f f a l leges that the de fendan t 

in tent iona l ly or neg l igent ly p reven ted it f r o m en te r i ng into an 

a g r e e m e n t in t e rms of w h i c h it w o u l d h a v e acqu i r ed at least a 

2 0 % interest in the Fa leme project. 

13. It is t hen a l leged that as a resul t of b reach of cont ract , 

a l te rna t ive ly b reach of du ty or un lawfu l compet i t i on , the plainti f f 

su f fe red d a m a g e s that a re es t ima ted to a m o u n t to U S $421 

mi l l ion. 

In the not ice of a m e n d m e n t the plaint i f f seeks a n u m b e r of 

a m e n d m e n t s . I sha l l on ly concen t ra te on those that r e m a i n e d con ten t ious . 
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In p a r a g r a p h s 8, 9, 10, 11 and 12 of t he not ice of a m e n d m e n t the 

plaint i f f s e e k s to de le te the a l legat ions that c lauses 7.1 and 9.1 of the con t rac t 

on 14 A u g u s t 2 0 0 3 had to be rect i f ied. 

In p a r a g r a p h 4 of t he not ice of a m e n d m e n t it s e e k s to in t roduce n e w 

pa rag raphs 12E, a n d 12F. 

In the p r o p o s e d pa rag raph 12E it is a l leged that du r ing or abou t M a r c h 

2 0 0 3 the plaint i f f 's r ights a n d ob l iga t ions con t inued to be of ful l f o r ce a n d 

effect inc lud ing: 

(a) t he ob l iga t ion to f ind a s t rategic partner; 

(b) tha t t he cons t ruc t ion of a ra i lway a n d a port w o u l d be part of t he 

project ; 

(c) tha t a t r ipart i te ag reemen t w o u l d have to be c o n c l u d e d by the 

plaintiff, de fendan t and Mi ferso. Unti l t hen the plaint i f f w o u l d 

h a v e an 8 0 % interest in the project. 

It is a l leged that t he plaint i f f 's r ights w e r e tac i t ly r e n e w e d . In th is 

regard the plaint i f f re l ies inter alia on the a g r e e m e n t of 2 2 M a r c h 2 0 0 2 a n d a 

mee t ing he ld on 2 2 Apr i l 2003 . 

In the p r o p o s e d pa rag raph 12F the plaintiff re fers to a mee t i ng he ld on 

22 Apr i l 2 0 0 3 at w h i c h the plaintiff and Me feso a g r e e d to conc lude a t r ipar t i te 

a g r e e m e n t a n d re-a f f i rmed the plaint i f f 's r ights. It is a l leged that t he par t ies 

ag reed to s t ruc tu re the i r invo lvement by creat ing two spec ia l pu rpose veh ic les 
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( S P V 1 a n d S P V 2). Plaint i f f w o u l d h a v e a 1 0 0 % interest in S P V 1 a n d an 

8 0 % in teres t in S P V 2 . 

In p a r a g r a p h 7 of the not ice of a m e n d m e n t the plaint i f f s e e k s to 

subs t i tu te n e w paragraphs 2 2 to 3 6 for the p a r a g r a p h s dea l i ng w i th the 

a l te rna t ive de l ic tua l c la im. 

T h e s e p rayers g ive m o r e par t icu lars of d e f e n d a n t ' s a p p r o a c h e s to 

Mi fe rso , w h i c h cu lmina ted in an ag reemen t b e t w e e n the d e f e n d a n t and 

M i fe rso to the exc lus ion of t he plaint i f f o n 7 Ju ly 2 0 0 4 . In p a r a g r a p h s 34 .20 

a n d 34 .21 it is a l leged that t he de fendan t in so do ing b r e a c h e d cer ta in ar t ic les 

of t he S e n e g a l e s e Code of Civi l a n d C o m m e r c i a l Ob l iga t ions , a n d the 

S e n e g a l e s e Unfai r Compet i t i on Ac t of 1994 . 

I c a n n o w tu rn to the ob jec t ions to the p r o p o s e d a m e n d m e n t : 

1 . T h e r e is an ob jec t ion aga ins t the la teness of t he a m e n d m e n t 

and the absence of an exp lana t i on in pa rag raphs 1 a n d 2. 

2. T h e r e is an ob jec t ion aga ins t t he p r o p o s e d pa rag raph 12E.1 on 

accoun t of the fac t tha t t he re levance of t he da te M a r c h 2 0 0 3 is 

not exp la ined a n d o the rw i se s e e m s to be in conf l ic t w i t h the 

ag reemen t of 2 2 M a r c h 2 0 0 2 , w h i c h exp i red on 2 2 M a r c h 2 0 0 3 

(pa rag raph 3). 

3. T h e r e is an ob jec t ion aga ins t the p r o p o s e d p a r a g r a p h 12E.2 on 

the bas is that it is not c lear w h a t the sou rce of t he plaint i f f 's 8 0 % 

interest in the M i fe rso pro ject w a s ( pa rag raph 4). 



T h e r e is an ob jec t ion aga ins t pa rag raph 12E.3 of the p r o p o s e d 

a m e n d m e n t w h i c h s e e m s to be b a s e d on the use of the w o r d s 

"Plaint i f f 's R ights) as o p p o s e d to "plaint i f f 's r ights". In respec t of 

th is ob jec t ion , as we l l as in respect of s o m e o the r o n e s re lat ing 

to minor b lem ishes , t h e plainti f f unde r took to r e m o v e the 

b lemishes . T h e de fendan t accep ted that . 

T h e r e is an ob jec t ion aga ins t pa rag raph 12E.4 of the p roposed 

a m e n d m e n t on the bas is that the a l lega t ions a re v a g u e or do not 

just i fy t he conc lus ions sough t to be d r a w n f rom t h e m . It is a lso 

a l leged that the re fe rence to the a g r e e m e n t of 22 M a r c h 2 0 0 2 is 

con fus ing in v iew of t he fac t that it exp i r ed on 21 M a r c h 2 0 0 3 

(pa rag raph 6) . 

T h e r e is an ob jec t ion aga ins t p a r a g r a p h 12F of the p r o p o s e d 

a m e n d m e n t on the bas is tha t the a l legat ion of t he conc lus ion of 

an oral a g r e e m e n t on 22 Apr i l 2 0 0 3 is not bona fide, a m o n g s t 

o thers b e c a u s e the m inu tes of t he m e e t i n g on that day do not 

record it ( pa rag raph 7). 

T h e r e is an ob jec t ion aga ins t the p r o p o s e d p a r a g r a p h s 12F.1 -

12F.3 on the bas is that no deta i ls of the p r o p o s e d t r ipart i te 

ag reemen t a re g i ven (pa rag raph 8). 

T h e r e is an ob jec t ion aga ins t the p r o p o s e d p a r a g r a p h 12F.4 on 

the bas is that t he par t icu lars of how t h e plaint i f f a n d Mi fe rso 

w o u l d s t ruc tu re the i r invo lvement w e r e v a g u e a n d e m b a r r a s s i n g 

(pa rag raph 9). 



9. T h e r e is an ob jec t ion aga ins t the pa rag raphs in the p r o p o s e d 

a m e n d m e n t re ly ing on the S e n e g a l e s e Code and Unfa i r 

Compe t i t i on Act. It is a l leged that they do not c o m p l y w i th Ru le 

18(4) a n d that t he de fendan t there fo re canno t p lead 

mean ing fu l l y to t h e m (pa rag raph 12). 

10. T h e r e is an ob jec t ion to pa rag raph 34 .6 of the p r o p o s e d 

a m e n d m e n t on t h e bas is that the a l legat ions of t he b reach of a 

con t rac tua l du ty canno t co-ex is t w i th the a l legat ions of the 

b reach of a legal duty . 

In the af f idavi t in suppor t of t he app l ica t ion for the a m e n d m e n t the 

plaint i f f 's a t torney, Mr Ndebe le , m a d e the fo l low ing a l legat ions : 

(a) that the plaint i f f seeks to ampl i fy the a l legat ion that the 

m e m o r a n d u m of M a r c h 1997 w a s r e n e w e d f rom t ime to t ime; 

(b) that it s e e k s to e labora te on the bas is of the de l ic tua l c la im; 

(c) that the de fendan t does not take issue w i th the w i t hd rawa l of t he 

c la im for rect i f icat ion, but mere ly requ i res an exp lana t ion . 

He re fer red to the repor t of the exper t repor t of Dr T h o m a s h a u s e n on 

aspec t s of the S e n e g a l e s e law. 

He c o n t e n d e d that the a m e n d e d par t icu lars shou ld be read in con tex t 

a n d that in cer ta in respec ts the plaint i f f 's cou ld obta in c lar i f icat ion t h r o u g h a 

reques t for fur ther par t icu lars for tr ial . 



In respec t of t he charge , as h e perce ived it, tha t t he a l l eged oral 

a g r e e m e n t o n 2 2 Apr i l 2 0 0 3 w a s a recen t fabr ica t ion , he re fe r red to a letter 

d a t e d 4 O c t o b e r 2 0 0 3 add ressed by Mr G y e n b i e to the S e n e g a l e s e Min is te r 

of M ines a n d E n e r g y (Mr Gyenb ie w a s the pe r son w h o r e p r e s e n t e d the 

plaint i f f on 2 2 M a r c h 2 0 0 2 and on 2 2 Apr i l 2003) . In the letter h e re fe r red to 

an a g r e e m e n t in Apr i l 2 0 0 3 . He a lso re fer red to the m inu tes of the m e e t i n g of 

22 Apr i l 2 0 0 3 , J N 5 . It records that t he ag reemen t b e t w e e n the plaint i f f and 

Mi fe rso "wil l exp i re on 22 March 2003" but ends w i th the fo l l ow ing s ta tement : 

"The pr inc ip le c h o s e n by Mi ferso still rema ins : L i thos a n d K u m b a 8 0 % Mi fe rso 

2 0 % of w h i c h 1 0 % is fo r "carr ied interest"." 

He re fe r red to a letter da ted 8 Apr i l 2 0 0 3 by M i fe rso to K u m b a , J N 7 

w h i c h refers to the need to c reate S P V 1 b e t w e e n K u m b a and the plaintif f . 

He re fe r red to the fact that the plaint i f f on 2 2 Feb rua ry 2 0 1 0 c a m e into 

possess ion of a m e m o r a n d u m to the S e n e g a l e s e Min is ter of E n e r g y and 

Mines . Th is d o c u m e n t led the plainti f f to be l ieve that there w a s a consp i racy 

b e t w e e n K u m b a and Mi ferso , thus necess i ta t ing a n e x p a n s i o n of t he de l ic tua l 

c la im. 

In respec t of t he a l legat ion that cont rac tua l a n d del ic tua l c l a ims canno t 

co-ex is t h e c o n t e n d e d that S e n e g a l e s e law, be ing the lex loci delicti w o u l d 

apply. 
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In respec t of the w i thd rawa l of t h e c la im for rect i f icat ion he po in ted out 

tha t n e w sen io r counse l w a s e n g a g e d w h e n the plaint i f f p r e p a r e d for t h e trial 

set d o w n fo r March 2010 . O n 22 Feb rua ry 2 0 1 0 s o m e 9 0 0 d o c u m e n t s w e r e 

d i s c o v e r e d by the de fendant . T h e cons ide ra t ion of t hese d o c u m e n t s led to 

the a m e n d m e n t . N e w counse l w a s of t h e v iew that t he fac ts d id not suppor t a 

c la im for rect i f icat ion. 

In an answer i ng af f idavi t the de fendan ts ' a t to rney , Mr Herho ld t , 

cha l l enged the bona f ides of t he plaint i f f in br ing ing the a m e n d m e n t at s u c h a 

late s tage . He re fer red to p rev ious a m e n d m e n t s , o n e of w h i c h w a s w i t h d r a w n 

after an ob jec t ion . 

H e c o n t e n d e d that it w a s not p rope r for t he plaint i f f to b l a m e the c la im 

fo r rect i f icat ion on counse l . It shou ld h a v e exp la ined the s i tua t ion t h rough its 

represen ta t i ve , Mr Gyenb ie . He a lso m a d e the point that Mr G y e n b i e w a s the 

pe rson w h o shou ld d e p o s e abou t t h e a l leged oral a g r e e m e n t on 22 Apr i l 

2 0 0 3 . In respect of that a g r e e m e n t h e pointed out tha t it d i f fe red f rom the 

m inu te of t he meet ing , JN5 . He re fe r red to the fact tha t in a p rev ious 

a m e n d m e n t the plainti f f sough t to re ly on a part ly wr i t ten , part ly oral 

a g r e e m e n t on 2 2 Apr i l 2 0 0 3 . In respec t to Dr T h o m a s h a u s e n , h e submi t ted 

that his repor t is not under oa th . 

T h e plaint i f f 's rep ly ing af f idavi t w a s made by Mr G y e n b i e . 
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He exp la ined that the n e e d for an a m e n d m e n t b e c a m e appa ren t dur ing 

consu l ta t i on w i th the plaint i f f 's n e w counse l . T h e reason for t he c la im for 

rect i f ica t ion w a s that he w a s a d v i s e d that t he wr i t ten a g r e e m e n t d id not record 

t h e a g r e e m e n t correct ly . It w a s cons ide red to a b a n d o n the c la im fo r 

rect i f ica t ion w h e n it b e c a m e apparen t , espec ia l l y f r o m d i s c o v e r e d documen ts , 

tha t it w a s not necessary . 

W i t h regard to the m e e t i n g of 22 Apr i l 2 0 0 3 , he sa id that t he mee t ing 

w a s c o n v e n e d b e c a u s e the de fendan t w a n t e d to c h a n g e the p roposed 

s t ruc ture . He re fer red to cer ta in co r respondence inc lud ing J N 7 a n d a letter 

f r om M i fe rso da ted 2 0 March 2 0 0 3 , A G 4 , in w h i c h Mi fe rso , w i th a v iew to the 

i m m i n e n t exp i ry of t he a g r e e m e n t of 2 2 M a r c h 2 0 0 2 , sugges ted that the 

plaint i f f a p p r o a c h it to negot ia te a n e w f o r m of pa r tne rsh ip invo lv ing Kumba . 

In respec t of that mee t i ng he po in ted out that the m inu te re-a f f i rmed the 

plaint i f f 's r ights. He den ied that the a l legat ion of an oral a g r e e m e n t on 22 

Apr i l 2 0 0 3 is a recent fabr ica t ion . 

Mr Burger SC, w h o w i th Mr Turner , a p p e a r e d for t he de fendan t , a rgued 

in respec t of t he w i thd rawa l of t he c la im fo r rect i f icat ion that it canno t be bona 

fide. A l t h o u g h counse l draf ts p lead ings , he mus t do so on fac ts supp l i ed by 

the cl ient. T h e facts canno t c h a n g e . 

In respec t of the a m e n d m e n t he submi t ted in genera l tha t the plaintiff 

mus t p rove that the a m e n d m e n t w o u l d p resent the cour t w i th a t r iab le issue. 
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He exp la i ned that t he need for a n a m e n d m e n t b e c a m e appa ren t du r ing 

consu l ta t ion w i th t h e p la in t i f f s n e w counse l . T h e reason for t he c la im for 

rect i f icat ion w a s that he w a s adv i sed that the wr i t ten a g r e e m e n t d id not record 

the a g r e e m e n t cor rect ly . It w a s cons ide red to a b a n d o n t h e c la im for 

rect i f icat ion w h e n it b e c a m e apparent , espec ia l ly f r o m d i s c o v e r e d d o c u m e n t s , 

tha t it w a s not necessa ry . 

W i t h regard to the mee t ing of 22 Apr i l 2 0 0 3 , he sa id that t he m e e t i n g 

w a s c o n v e n e d b e c a u s e the de fendan t w a n t e d to c h a n g e the p r o p o s e d 

s t ruc ture . He re fe r red to cer ta in co r respondence inc lud ing J N 7 a n d a letter 

f r om Mi fe rso d a t e d 2 0 M a r c h 2 0 0 3 , A G 4 , in w h i c h Mi fe rso , w i th a v iew to t h e 

imminen t exp i ry of t he ag reemen t of 2 2 M a r c h 2 0 0 2 , sugges ted tha t t he 

plainti f f a p p r o a c h it to negot ia te a new fo rm of pa r tne rsh ip invo lv ing K u m b a . 

In respec t of tha t mee t ing he po in ted out that the m inu te re -a f f i rmed the 

plaint i f f 's r ights. He den ied that the a l legat ion of an oral a g r e e m e n t on 2 2 

Apr i l 2 0 0 3 is a recen t fabr ica t ion . 

Mr Bu rge r SC , w h o w i th Mr Turner , appea red for t he de fendan t , a r g u e d 

in respect of the w i t h d r a w a l of t he c la im fo r rect i f icat ion that it canno t be bona 

fide. A l t h o u g h counse l draf ts p lead ings , he mus t do so on fac ts s u p p l i e d by 

the cl ient. T h e fac ts canno t change . 

In respec t of t he a m e n d m e n t he submi t ted in genera l that the plaint i f f 

must p rove that t he a m e n d m e n t w o u l d p resent the cour t w i t h a t r iab le issue. 
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He cast doub t on the bona f ides of the plainti f f and re fe r red in par t icu lar to its 

c h a n g e s of s tance in respect of the mee t i ng on 2 2 Apr i l 2003 . 

He pa id par t icu lar a t tent ion to the p roposed pa rag raph 12.E. He 

po in ted out that t he re ference to M a r c h 2 0 0 3 w a s con fus ing in v iew of t he 

exp i ry of t he a g r e e m e n t of 22 March 2 0 0 2 on 21 March 2 0 0 3 . T h e n the r ights 

that a l leged ly ex is ted or con t inued to ex is t inc luded s o m e r ights tha t c lear ly 

p re -da ted the 2 1 s t M a r c h 2 0 0 3 whi ls t o the rs s e e m to re la te to the pe r iod after 

21 M a r c h 2 0 0 3 . 

Mnr N a i d u SC, w h o , w i th Mr B remr i dge , a p p e a r e d for t he plaintiff, 

a r g u e d that t he p r o p o s e d a m e n d m e n t i n t roduced t r iab le issues. He c o n c e d e d 

that t he re fe rence to Ma rch 2 0 0 3 in t h e p r o p o s e d p a r a g r a p h 12 .E cou ld be 

con fus ing . He a r g u e d in genera l tha t it w a s not fo r t he cour t to an t i c ipa te 

issues that wil l have to be dec ided in the tr ial. 

I h a v e not s u m m a r i z e d all the ob jec t ions in the not ice of ob jec t ion . 

T h e y go into very f ine detai l . In genera l I w a n t to say that most ly they d isp lay 

an over fas t id ious read ing of the a m e n d m e n t . It m a n y cases c lar i f ica t ion c a n 

p roper ly b e ob ta ined by m e a n s of a r eques t for fu r ther par t icu lars for t r ia l . In 

the case of fac ts on w h i c h the plaintiff w i s h e s to rely in suppor t fo r its de l ic tua l 

c la im, I do not th ink that they need to be s ta ted w i th the par t icu lar i ty of 

con t rac tua l te rms. T h e s a m e app l ies to the te rms of t he p r o p o s e d t r ipart i te 

a g r e e m e n t w h i c h , by def in i t ion, w a s not ye t in ex i s tence . 
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T h e exp lanat ion for the a b a n d o n m e n t of the c la im for rect i f ica t ion wi l l 

not sat is fy a purist, but it is p laus ib le . W h a t e v e r the case m a y be, I s e e no 

po in t in fo rc ing the plainti f f to adhe re to a c la im that it no longer e s p o u s e s . 

A f te r al l , t he de fendant canno t c o m p l a i n if the plaint i f f is he ld to the w o r d i n g of 

c l ause 7.1 of the ag reemen t of 14 A u g u s t 2003 . 

It is so that hav ing a b a n d o n e d the c la im for rect i f icat ion the plaint i f f c a n 

on ly ge t r o u n d c lause 7.1 if it can a l lege and p rove an a g r e e m e n t in t e rms of 

w h i c h it h a d an 8 0 % interest in the F a l e m e project. It is so tha t to do so it wi l l 

have to b e ab le to a l lege and p rove that in spi te of t he expi ry of the a g r e e m e n t 

of 2 2 M a r c h 2 0 0 2 on 21 March 2 0 0 1 , t he re w a s a n e w a g r e e m e n t to t h e ef fect 

that t he 8 0 % interest in the Fa leme pro jec t w o u l d endu re or be r e n e w e d . Tha t 

is w a s it a t tempts to do by its re l iance o n an oral a g r e e m e n t c o n c l u d e d on 22 

Apr i l 2 0 0 3 . It is exact ly the plaint i f f 's ag reemen t that t he a l l e g e d a g r e e m e n t 

w a s an inven t ion , born out of n e e d . 

I d o not th ink that I c a n m a k e s u c h a f ind ing . In the e n d Mr G y e n b i e 

d id m a k e an aff idavit. T h e n , as Mr Na idu , cor rec t ly po in ted out, t he re a re 

ob jec t i ve indicia that M i fe rso in tended to con t inue to r ecogn i ze the p la in t i f f s 

r ight to an 8 0 % interest in the F a l e m e pro ject af ter the d e m i s e of t he March 

2 0 0 2 a g r e e m e n t and d id i ndeed so af ter 21 M a r c h 2 0 0 3 . In th is r ega rd I can 

re fer to J H 5 , J N 7 and A G 4 . 
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In my v iew al l th is supp l i es a suff ic ient bas is for t he cour t to accep t that 

t he re l iance on an oral a g r e e m e n t conc luded on 22 Apr i l 2 0 0 3 has a bas is in 

fac t a n d that it there fo re is a t r iab le issue. 

It may be that t he a l te rnat ive del ic tual c la im is i ncompa t ib le w i th the 

con t rac tua l c la im. My p r o b l e m is that the a l ternat ive c la im is there a n d the 

de fendan t has p leaded to it. In the c i r cums tances it m a k e s litt le s e n s e to 

d isa l low an e labora t ion of t he c la im on the bas is that the c la im is exc ip iab le . 

T h e result is tha t 1 a m of t he v i ew that the a m e n d m e n t shou ld be 

a l l owed in respec t of all t he p r o p o s e d pa rag raphs except p a r a g r a p h 12.E. In 

respec t of that pa rag raph the ob jec t ion is uphe ld . I accep t that that wi l l have 

t h e effect that re fe rences to p a r a g r a p h 12.E.4 e l sewhe re , such as in 

p a r a g r a p h 12F.3, wi l l have to be de le ted . 

T h e r e are m ino r i ssues in respect of w h i c h , as I h a v e ind ica ted , the 

plaint i f f has accep ted that the ob jec t ions w e r e we l l f o u n d e d and w h e r e it 

unde r took to rectify t he s o u r c e s of compla in t . O n e s u c h ins tance is the 

re fe rence to the app l i cab le sec t ions of t he S e n e g a l e s e Unfai r Compe t i t i on 

Act . It is not necessary to refer to t hese mat ters any fur ther . I accep t that the 

rep lacemen t p a g e s wi l l set t h e m r ight. 

T h e resul t is tha t t he de fendan t has had part ia l success , w h i c h is 

e n o u g h to ent i t le it to its cos ts . I a lso accep t that the de fendan t ' s oppos i t i on 

to the a m e n d m e n t w a s not f r i vo lous . 
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T h e f o l l o w i n g o r d e r is m a d e ; 

1 . P la int i f f 's a m e n d m e n t d a t e d M a r c h 2 0 1 0 is a l l o w e d e x c e p t 

for the p r o p o s e d paragraph 12.E thereof . 

2. Plaint i f f m u s t pay de fendan ts c o s t s of o p p o s i t i o n w h i c h 

c o s t s shal l inc lude the cos ts of t w o c o u n s e l . 

C. BOTHA 
JUDGE OF THE HIGH COURT 


