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1.6 Directing the Second and Third Respondents and such further 

Respondents as that may oppose this application, to pay the 

M A B U S E J : 

1 . T h e a p p l i c a n t s s o u g h t c o n f i r m a t i o n o f a n i n t e r i m o r d e r t h a t h a d b e e n 

g r a n t e d t o t h e m o n 1 6 M a r c h 2 0 1 0 . O n t h e s a i d d a t e , t h e a p p l i c a n t s 

h a d s o u g h t , a n d w e r e g r a n t e d , t h e f o l l o w i n g i n t e r i m o r d e r : 

"1.1 Declaring that the First and Second Applicants are not listed on 

the National Treasury's database as companies or persons 

prohibited from doing business with the Government of the 

Republic of South Africa and/or the public sector, alternatively 

on any blacklists utilized within the system of the First to Sixth 

Respondents in prohibiting companies and/ or persons from 

doing business with the Government of the Republic of South 

Africa; 

1.2 In the alternative to subparagraph 1 above, and if it is found that 

the First and/or Second Applicants is/are listed as companies or 

persons prohibited from doing business with the Government of 

the Republic of South Africa, removing the names of the First and 

Second Applicants from such a list; 

1.3 Declaring that a certain contract bearing contract number 

B/ RAT/2/07/ 08 for the supply of perishables in the Gauteng 

area, entered into by and between the First Applicant and the 

Second Respondent has not been lawfully cancelled by Second 

Respondent; 

1.4 Declaring that the First Applicant is entitled to specific 

performance in terms of the said contract; 

1.5 Directing the Second Respondent to reinstate the said contract 

with the First Applicant with immediate effect; 
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costs of this application on a scale as between attorney and 

client; 

1.7 Reserving the costs of the urgent applicant for adjudication by the 

Trial Court at the hearing of this matter." 

I n p r a y e r 1 t h e a p p l i c a n t s h a d o b t a i n e d t h e f o l l o w i n g o r d e r : 

"That a Rule Nisi do hereby issue returnable on 4 May 2010 when all 

the interested parties must show cause as to why the order I have 

read about should not be made final." 

T h i s a p p l i c a t i o n i s o p p o s e d b y t h e r e s p o n d e n t s . 

2 . T H E P A R T I E S 

2 . 1 T h e F i r s t A p p l i c a n t i s a c l o s e c o r p o r a t i o n , d u l y r e g i s t e r e d i n t e r m s of 

t h e p r o v i s i o n s of t h e C l o s e C o r p o r a t i o n s t a t u t e s of t h e R e p u b l i c of 

S o u t h A f r i c a , a n d n o t i n t e r m s of t h e C o m p a n y L a w s of t h e R e p u b l i c 

of S o u t h A f r i c a a s a l l e g e d i n t h e f o u n d i n g a f f i d a v i t . I t c o n d u c t s i t s 

b u s i n e s s a t 2 0 6 O u t e n i q u a S t r e e t , U n i t 5 8 V a l d e S o l , W a t e r k l o o f 

P a r k h e r e i n P r e t o r i a . I t i s r e p r e s e n t e d h e r e i n b y A n i t h a D u b a r a m 

S i n g h , w h o h a s b e e n d u l y a u t h o r i s e d b y a r e s o l u t i o n d a t e d 3 M a r c h 

2 0 1 0 t o p r o c e e d w i t h a n u r g e n t a p p l i c a t i o n a g a i n s t t h e r e s p o n d e n t s 

a n d i n a d d i t i o n t o s i g n a n y a f f i d a v i t s i n s u p p o r t of s u c h a p p l i c a t i o n . 

2 . 2 T h e S e c o n d A p p l i c a n t i s a n a d u l t b u s i n e s s w o m a n w h o r e s i d e s 

c u r r e n t l y a t 2 0 6 O u t e n i q u a S t r e e t , U n i t 5 8 V a l d e S o l , W a t e r k l o o f 

P a r k , P r e t o r i a . A c c o r d i n g t o t h e m e m b e r s h i p r e c o r d s i n t h e 

c o m p a n i e s office of t h e a p p l i c a t i o n , t h e S e c o n d A p p l i c a n t i s t h e s o l e 

m e m b e r of t h e F i r s t A p p l i c a n t . I t i s a l s o c l e a r t h a t t h e t w o a p p l i c a n t s 

u s e o n e a n d t h e s a m e p h y s i c a l a d d r e s s for b u s i n e s s , i n r e s p e c t of t h e 

F i r s t A p p l i c a n t a n d for r e s i d e n t i a l , i n r e s p e c t of t h e S e c o n d 

A p p l i c a n t , p u r p o s e s . 
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3 . 1 T h e F o u r t h R e s p o n d e n t i s n o w d e f u n c t . 

3 . 2 T h e F i f t h R e s p o n d e n t i s a j u r i s t i c p e r s o n e s t a b l i s h e d i n t e r m s of t h e 

p r o v i s i o n s of s e c t i o n 2 of t h e S t a t e T e n d e r B o a r d A c t N o 6 8 of 1 9 6 8 

w i t h i t s p r i n c i p a l p l a c e of b u s i n e s s l o c a t e d a t D e p a r t m e n t of F i n a n c e 

i n V e r m e u l e n S t r e e t , P r e t o r i a . 

3 . 3 T h e S i x t h R e s p o n d e n t i s T H E C H I E F D I R E C T O R : C O N T R A C T 

M A N A G E M E N T ; N A T I O N A L T R E A S U R Y ; of t h i s c o u n t r y w h o s e 

o f f i ces a r e a l s o l o c a t e d a t 2 4 0 V e r m e u l e n S t r e e t , P r e t o r i a . 

T h e p r i n c i p a l l e g a l r e p r e s e n t a t i v e of a l l t h e r e s p o n d e n t s i n t h i s 

a p p l i c a t i o n i s t h e S t a t e A t t o r n e y . 

4 . B A C K G R O U N D 

4 . 1 T h e F i r s t A p p l i c a n t w a s r e g i s t e r e d b y t h e S e c o n d A p p l i c a n t for t h e 

p u r p o s e s of s e r v i n g a s a v e h i c l e t h r o u g h w h i c h t h e S e c o n d A p p l i c a n t 

w i s h e d t o c o n d u c t b u s i n e s s . O n e of t h e p u r p o s e s for e s t a b l i s h i n g 

t h e F i r s t A p p l i c a n t w a s t o s u c c e s s f u l l y t e n d e r for t e n d e r s i s s u e d b y 

t h e F i r s t R e s p o n d e n t . 

4 . 2 O n o r a b o u t 4 J u l y 2 0 0 8 t h e S e c o n d D e f e n d a n t i n v i t e d t e n d e r s fo r 

s u p p l y a n d d e l i v e r y of w e t r a t i o n s t o u n i t s of t h e S e c o n d R e s p o n d e n t 

w i t h i n t h e a r e a of P r e t o r i a . T h e e s t i m a t e d v a l u e of t h e c o n t r a c t 

i n v o l v e d i n t h e s a i d t e n d e r w a s R 2 4 5 0 5 2 1 2 , 8 0 . Af t e r a l l t h e 

p r o c e s s e s h a d b e e n f o l l o w e d , t h e t e n d e r w a s a w a r d e d t o t h e F i r s t 

A p p l i c a n t o n 2 9 J a n u a r y 2 0 0 9 . T h e t e n d e r d o c u m e n t c o m p r i s e d , 

a m o n g o t h e r s , of G e n e r a l l y B i d C o n d i t i o n s , G e n e r a l C o n d i t i o n s of 

C o n t r a c t a n d D e c l a r a t i o n of B i d d e r s ' P a s t S u p p l y C h a i n M a n a g e m e n t 

P r a c t i c e s w h i c h q u e s t i o n n a i r e h a d t o b e c o m p l e t e d a n d s u b m i t t e d 

with the b i d and which the Second Applicant completed and 

3 . T H E R E S P O N D E N T S 
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s u b m i t t e d . I n t e r m s of t h e D e c l a r a t i o n of t h e B i d d e r s ' P a s t S u p p l y 

C h a i n M a n a g e m e n t P r a c t i c e s , t h e a p p l i c a n t s w e r e r e q u i r e d t o a n s w e r 

t h e f o l l o w i n g q u e s t i o n : 

"Is the bidder or any of its directors listed on the National Treasury 

Database as companies or persons prohibited from doing business 

with the Public Sector?" 

4 . 3 I n t h e e v e n t t h a t a b i d d e r ' s n a m e a p p e a r e d o n t h e a f o r e s a i d l i s t , t h e 

p r o s p e c t i v e b i d d e r w a s r e q u i r e d t o f u r n i s h f u r t h e r d e t a i l s . W h e n t h e 

S e c o n d A p p l i c a n t c o m p l e t e d t h e b i d d o c u m e n t s i n s u b m i t t i n g t h e 

t e n d e r , s h e k n o w i n g l y a n d wi l fu l l y f a i l e d t o d i s c l o s e t h a t s h e w a s o n e 

of t h e d i r e c t o r s a n d / o r p e r s o n s l i s t e d i n t h e N a t i o n a l T r e a s u r y 

D a t a b a s e . T h e d e c l a r a t i o n r e q u i r e d a c e r t i f i c a t i o n b y t h e S e c o n d 

A p p l i c a n t t h a t t h e i n f o r m a t i o n s h e h a d f u r n i s h e d t h e r e i n w a s t r u e 

a n d c o r r e c t a n d t h a t i n t h e e v e n t of t h e i n f o r m a t i o n b e i n g f a l s e , t h e 

c o n t r a c t e n t e r e d i n t o c o u l d b e c a n c e l l e d . S u b s e q u e n t t o t h e 

a w a r d i n g of t h e t e n d e r t o t h e F i r s t A p p l i c a n t , t h e S e c o n d R e s p o n d e n t 

w a s a d v i s e d t h a t t h e n a m e of t h e S e c o n d A p p l i c a n t b e i n g t h e s o l e 

m e m b e r of t h e F i r s t A p p l i c a n t , a p p e a r e d o n t h e r e g i s t e r of s u p p l i e r s 

r e s t r i c t e d f r o m d o i n g b u s i n e s s w i t h t h e p u b l i c s e c t o r u n t i l 19 

N o v e m b e r 2 0 1 3 . O n 2 1 J u l y 2 0 0 8 w h e n s h e s i g n e d t h e F i r s t 

A p p l i c a n t ' s b i d d o c u m e n t s t h e S e c o n d A p p l i c a n t h a d a c c o r d i n g t o 

t h e r e c o r d s of t h e S i x t h R e s p o n d e n t , b e e n r e s t r i c t e d for a p e r i o d of 

1 0 y e a r s f r o m d o i n g a n y b u s i n e s s w i t h t h e p u b l i c s e c t o r . O n 2 8 

A p r i l 2 0 0 9 t h e S e c o n d R e s p o n d e n t d i r e c t e d a l e t t e r t o t h e S e c o n d 

A p p l i c a n t i n w h i c h h e p o i n t e d o u t t h a t t h e S e c o n d R e s p o n d e n t h a d 

r e c e i v e d w r i t t e n c o n f i r m a t i o n f r o m t h e S i x t h R e s p o n d e n t t h a t s h e , a s 

t h e s o l e m e m b e r of t h e F i r s t A p p l i c a n t a p p e a r e d o n t h e l i s t of s e r v i c e 

p r o v i d e r s w h o h a d b e r e s t r i c t e d f r o m d o i n g a n y b u s i n e s s w i t h t h e 

G o v e r n m e n t E x p e r t s of t h e R e p u b l i c of S o u t h A f r i c a , for t h e p e r i o d 

N o v e m b e r 2 0 0 3 t o N o v e m b e r 2 0 1 3 . T h e b i d d o c u m e n t s a n d m o r e 

s p e c i f i c a l l y a n n e x u r e S B S 8 m a d e p r o v i s i o n for b i d d e r s t o d e c l a r e 

t h e i r p a s t s u p p l y c h a i n m a n a g e m e n t p r a c t i c e s i n c l u d i n g t h e 
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b l a c k l i s t i n g o n t h e n a t i o n a l T r e a s u r y d a t a b a s e a s p e r s o n s p r o h i b i t e d 

f r o m d o i n g b u s i n e s s w i t h t h e p u b l i c s e c t o r . T h e S e c o n d A p p l i c a n t 

h a d m a d e a m i s i n t e r p r e t a t i o n b y n o t d i v u l g i n g h e r s t a t u s i n t h e 

t e n d e r d o c u m e n t a n d t h a t i n a c c o r d a n c e w i t h t h e T r e a s u r y 

R e g u l a t i o n 1 6 A 9 t h e S e c o n d R e s p o n d e n t ' s a c c o u n t i n g of f icer w a s 

o b l i g e d t o t e r m i n a t e t h e c o n t r a c t . I n t h e s a m e l e t t e r h e r e q u e s t e d t h e 

F i r s t A p p l i c a n t t o s u b m i t w r i t t e n r e a s o n s w h y t h e S e c o n d 

R e s p o n d e n t s h o u l d n o t t e r m i n a t e t h e c o n t r a c t . I t w a s a l s o p o i n t e d 

o u t t h a t f a i l u r e t o f u r n i s h s u c h r e a s o n s w i t h i n (14) f o u r t e e n d a y s 

w o u l d b e r e g a r d e d a s s u f f i c i e n t p r o o f of a b s e n c e of a r e a s o n a b l e 

e x p l a n a t i o n . 

4 . 4 W h e n i t w a s b r o u g h t t o t h e n o t i c e of t h e S e c o n d A p p l i c a n t t h a t s h e 

f a i l ed t o m a k e t h e a b o v e d i s c l o s u r e , h e r a t t o r n e y s r e s p o n d e d b y w a y 

of a l e t t e r t o t h e e f fec t t h a t t h e S e c o n d A p p l i c a n t w a s n e v e r f o r m a l l y 

i n f o r m e d b y N a t i o n a l T r e a s u r y t h a t s h e h a d b e e n b l a c k l i s t e d a s s h e 

h a d n e v e r r e c e i v e d a n y n o t i f i c a t i o n . A c c o r d i n g t o t h e s a i d l e t t e r s h e 

d o u b t e d t h e e x i s t e n c e of s u c h a f a c t . T h e s a i d l e t t e r u r g e d t h e 

S e c o n d R e s p o n d e n t t o c a r e f u l l y r e c o n s i d e r a l l a s p e c t s c o n t a i n e d i n 

t h e l e t t e r i tself , s u c h a s t h e f a c t t h a t w h i l s t b e i n g e m p l o y e d a s a 

d e b t o r ' s c l e r k w i t h a f i r m k n o w n a s " R e e f M e a t m a n y y e a r s a g o , s h e 

w a s t o l d , a f t e r h e r d e p a r t u r e f r o m t h a t p a r t i c u l a r f i r m , b y h e r t h e n 

e m p l o y e r t h a t a c o m p a n y r e g i s t e r e d a s T o u c h T o n e T r a d i n g 6 2 (Pty) 

L t d w a s p l a c e d o n a b l a c k l i s t b y t h e G o v e r n m e n t a n d t h a t h e r n a m e 

w a s a l s o m e n t i o n e d ; t h a t s h e w a s n e v e r e m p l o y e d b y T o u c h T o n e 

T r a d i n g 6 2 (Pty) L t d b u t m e r e l y a s s i s t e d , d u r i n g t h e p e r i o d i n w h i c h 

s h e w a s a t t a c h e d t o t h e s a i d f i r m w i t h t h e d e b t o r s ' b o o k w h i l s t s h e 

w a s e m p l o y e d a t R e e f M e a t ; t h a t T o u c h T o n e h a d l a u n c h e d a r e v i e w 

a p p l i c a t i o n of t h e b l a c k l i s t i n g a n d t h a t t h e S e c o n d A p p l i c a n t a s a c o -

a p p l i c a n t a n d h a d s i g n e d a c o n f i r m a t o r y a f f i d a v i t b e c a u s e a p p a r e n t l y 

h e r n a m e w a s o n t h e s a m e b l a c k l i s t , n o t w i t h s t a n d i n g t h e f a c t t h a t 

s h e h a d n e v e r b e e n e m p l o y e d b y T o u c h T o n e : a n d t h a t s h e h a d 

a s s u m e d t h a t t h e s a i d r e v i e w a p p l i c a t i o n w a s s u c c e s s f u l a s s h e h a d 

n o t h i n g a t a l t o d o w i t h i t . A s t h e S e c o n d A p p l i c a n t h a d i n d i c a t e d 
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t h a t s h e w a s r e v i e w i n g a d e c i s i o n of t h e S e c o n d R e s p o n d e n t t o c a n c e l 

h e r a g r e e m e n t , t h e S e c o n d R e s p o n d e n t r e s o l v e d o n 3 0 J u l y 2 0 0 9 

t h a t t h e F i r s t A p p l i c a n t c o u l d c o n t i n u e s u p p l y i n g t h e S e c o n d 

R e s p o n d e n t f o r a p e r i o d o f t h r e e m o n t h s w h i l e t h e r e v i e w p r o c e s s 

w a s s t i l l i n p r o g r e s s . O n 7 A u g u s t 2 0 0 9 t h e S e c o n d R e s p o n d e n t 

w r o t e a l e t t e r t o t h e l e g a l r e p r e s e n t a t i v e s o f t h e A p p l i c a n t s a n d 

r e q u e s t e d t h e m t o f u r n i s h t h e m w i t h p r o o f o f t h e l e g a l p r o c e s s i n 

t e r m s o f w h i c h i t w a s r e v i e w i n g t h e d e c i s i o n of t h e S e c o n d 

R e s p o n d e n t t o c a n c e l t h e a g r e e m e n t . T h e r e s p o n s e f r o m t h e 

A p p l i c a n t ' s l e g a l r e p r e s e n t a t i v e w a s o n l y r e c e i v e d o n 2 9 S e p t e m b e r 

2 0 0 9 . T h e A p p l i c a n t ' s l e g a l r e p r e s e n t a t i v e c o n f i r m e d i n t h e 

c o m m u n i c a t i o n t h a t t h e l i t i g a t i o n w a s p r o c e e d i n g a n d , p r o v e d t h e 

l a u n c h o f t h e r e v i e w a p p l i c a t i o n f u r n i s h e d b y t h e S e c o n d R e s p o n d e n t 

w i t h a c o p y o f t h e n o t i c e o f s e t d o w n w h i c h s h o w e d t h a t t h e m a t t e r 

h a d b e e n s e t d o w n fo r h e a r i n g o n 1 5 O c t o b e r 2 0 0 9 . O n 1 5 O c t o b e r 

2 0 0 9 a n o r d e r w a s g r a n t e d b y t h i s c o u r t i n t e r m s o f w h i c h t h e 

A p p l i c a n t ' s r e v i e w w a s r e m o v e d f r o m t h e r o l l a n d t h e A p p l i c a n t s w e r e 

o r d e r e d t o p a y t h e w a s t e d c o s t s . O n 2 9 O c t o b e r 2 0 0 9 t h e 

D e p a r t m e n t a l C o m m e r c i a l P r o c u r e m e n t B o a r d d e c i d e d t o c a n c e l t h e 

c o n t r a c t b e t w e e n t h e F i r s t A p p l i c a n t a n d t h e S e c o n d R e s p o n d e n t 

w i t h i m m e d i a t e e f f e c t . 

4 . 5 T h e d e c i s i o n o f t h e S e c o n d R e s p o n d e n t t o c a n c e l t h e a g r e e m e n t o n 

2 9 O c t o b e r 2 0 0 9 w a s c o m m u n i c a t e d t o t h e F i r s t A p p l i c a n t i n a l e t t e r 

d a t e d 3 N o v e m b e r 2 0 0 9 w h i c h r e a d a s f o l l o w s : 

"1. Take note that this contract is cancelled with effect from 4 

November 2009. This implies that you do not continue after this 

date with any service whatsoever to any points of supply 

involved. 

2. Submit all your invoices as soon as possible for the settlement of 

your payment through the normal DOD channel for supplies that 

had been completed. 
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3. Your points of supply have been informed accordingly. 

Yours Faithfully 

Secretary of Defence 

Director General" 

4 . 6 T h e p a r t i e s ' c o n t r a c t w a s r e i n s t a t e d o n 5 N o v e m b e r 2 0 0 9 a f t e r t h e 

A p p l i c a n t ' s l e g a l r e p r e s e n t a t i v e s h a d w r i t t e n a l o n g l e t t e r t o t h e 

S e c o n d R e s p o n d e n t , o n c e a g a i n r e l y i n g o n t h e f a c t t h a t t h e S e c o n d 

A p p l i c a n t h a d b e e n b l a c k l i s t e d w i t h o u t b e i n g n o t i f i e d a n d w i t h o u t 

p r o p e r p r o c e d u r e s h a v i n g b e e n f o l l o w e d , a n d s t a t i n g t h a t t h a t k i n d o f 

d e c i s i o n g a v e r i s e t o t h e c o n s i d e r a t i o n of t h e c a n c e l l a t i o n of t h e 

a g r e e m e n t . O n 5 N o v e m b e r 2 0 0 9 t h e R e s p o n d e n t h a d t a k e n a 

d e c i s i o n t o r e i n s t a t e t h e a g r e e m e n t w i t h i m m e d i a t e e f fec t a n d t h e 

A p p l i c a n t s w e r e n o t i f i e d i n a l e t t e r d a t e d 9 N o v e m b e r 2 0 0 9 b y t h e 

S e c o n d R e s p o n d e n t . T h e r e i n s t a t e m e n t of t h e a g r e e m e n t b e t w e e n 

t h e R e s p o n d e n t a n d t h e F i r s t A p p l i c a n t w a s d o n e p e n d i n g t h e 

p r o g r e s s o n t h e o u t c o m e of t h e l i t i g a t i o n r e g a r d i n g t h e b l a c k l i s t i n g . 

O n 2 5 F e b r u a r y 2 0 1 0 i t w a s d e c i d e d t h a t t h e c o n t r a c t s h o u l d b e 

c a n c e l l e d a t t h e e n d of a p e r i o d of 3 m o n t h s , r e c k o n e d f r o m 5 

N o v e m b e r 2 0 0 9 . I n a l e t t e r d a t e d 2 6 F e b r u a r y 2 0 1 0 a d d r e s s e d t o t h e 

F i r s t A p p l i c a n t b y o n e C o l o n e l M a l a u d z i of t h e C o m m a n d i n g 

P r o c u r e m e n t S e r v i c e C e n t r e ( " the C P S C " ) , w h i c h i s a t t a c h e d t o t h e 

A p p l i c a n t ' s p a p e r s a n d m a r k e d a n n e x u r e C 1 0 , t h e F i r s t A p p l i c a n t 

w a s i n f o r m e d , a m o n g o t h e r s , t h a t : 

"3. It is now 3 months since the contract was reinstated and yet the 

litigation between you and National Treasury has not been 

finalised or is nowhere near finalisation. In fact, we have been 

made aware that you have not taken any steps to either enrol the 

matter or expedite its enrolment. 
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4. You are therefore informed that the Department cannot continue 

to carry this risk indefinitely and to act outside the regulatory 

framework that governs the state tenders as prescribed by the 

National Treasury. As such the Department, through its DCPB 

has decided to cancel the contract with effect from 1 March 

2010." 

I t i s t h i s l e t t e r of 2 6 F e b r u a r y 2 0 1 0 f r o m t h e S e c o n d R e s p o n d e n t t h a t 

t r i g g e r e d t h i s a p p l i c a t i o n . 

5 . T h e a p p l i c a n t s h o l d s t h e v i e w t h a t t h e c a n c e l l a t i o n of t h e 

a g r e e m e n t b y t h e S e c o n d R e s p o n d e n t o n 2 6 F e b r u a r y 2 0 1 0 w a s 

u n l a w f u l o n t h e b a s i s t h a t t h e S e c o n d A p p l i c a n t w a s n o t i n f o r m e d 

b y t h e S e c o n d R e s p o n d e n t o r a n y o t h e r p e r s o n for t h a t m a t t e r t h a t 

s h e h a d b e e n b l a c k l i s t e d . O n t h e o t h e r h a n d t h e S e c o n d 

R e s p o n d e n t i s a d a m a n t t h a t t h e a g r e e m e n t w a s l a w f u l l y c a n c e l l e d . 

I n m y v i e w t h e b a t t l e f i e l d b e t w e e n t h e p a r t i e s i s w h e t h e r i n 

c o m p l e t i n g t h e b i d d o c u m e n t s of t h e f i r s t a p p l i c a t i o n o n 2 1 J u l y 

2 0 0 8 t h e S e c o n d A p p l i c a n t k n o w i n g l y f a i l e d t o d i s c l o s e t h a t s h e 

h a d b e e n b l a c k l i s t e d . T h e q u e s t i o n i s n o t w h e t h e r o r n o t s h e h a d 

b e e n i n f o r m e d of t h e b l a c k l i s t i n g b u r w h e t h e r o r n o t s h e w a s o n 

t h e b l a c k l i s t , if s o , w h e t h e r o r n o t s h e w a s a w a r e of t h e f a c t of t h e 

b l a c k l i s t i n g . 

6 . I t i s c o m m o n c a u s e b e t w e e n t h e p a r t i e s , a n d I a g r e e w i t h t h e 

s u b m i s s i o n m a d e b y M r . T o k o t a , t h a t t h e F i r s t A p p l i c a n t d i d n o t , 

a s a t t h e d a t e o n w h i c h t h e S e c o n d A p p l i c a n t c o m p l e t e d i t s b i d 

d o c u m e n t s , a p p e a r o n t h e b l a c k l i s t of t h e N a t i o n a l T r e a s u r y . I t i s 

c o m m o n c a u s e t h a t t h e S e c o n d A p p l i c a n t h a s b e e n o n t h e b l a c k 

l i s t s i n c e 2 0 N o v e m b e r 2 0 0 3 . T h i s c o n s t i t u t e t h e p r i m a r y r e a s o n 

w h y c o u n s e l for t h e S e c o n d R e s p o n d e n t a r g u e d t h a t i t i s 

i n c o m p e t e n t for t h e A p p l i c a n t s t o s e e k t h e o r d e r s e t o u t i n 

p a r a g r a p h 1.1 of t h e i r n o t i c e of m o t i o n . I wi l l d e a l w i t h t h i s p o i n t 

l a t e r i n t h i s j u d g m e n t . 
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7 . A c c o r d i n g t o t h e S e c o n d A p p l i c a n t , t h e c o r n e r s t o n e of t h e 

A p p l i c a n t ' s c a s e i s t h a t : (a) s h e i n p a r t i c u l a r , h a d n o t b e e n a d v i s e d 

t h a t s h e h a d b e e n b l a c k l i s t e d ; (b) s h e d o u b t e d t h e e x i s t e n c e of 

s u c h a b l a c k l i s t i n g a n d w a s u n w a v e r i n g i n h e r b e l i e v e t h a t 

b e c a u s e s h e h a d n o t b e e n f o r m a l l y n o t i f i e d of h e r b l a c k l i s t i n g , s h e 

c o u l d t h e r e f o r e c o m p l e t e t h e F i r s t A p p l i c a n t ' s b i d d o c u m e n t s i n 

a n y w a y s h e w i s h e d ; (c) t h a t s h e h a d b e e n i n a p p r o p r i a t e l y p l a c e d 

o n t h e b l a c k l i s t ; a n d f i n a l l y , t h e S e c o n d R e s p o n d e n t d e c i d e d o n 

t h e b a s i s of t h e w r o n g i n f o r m a t i o n a n d i n t h a t m a n n e r a r r i v e d a t a 

w r o n g d e c i s i o n t o c a n c e l t h e c o n t r a c t . 

8 . I h a s t e n t o m a k e t h e f o l l o w i n g f i n d i n g s t h a t : 

1. T h e N a t i o n a l T r e a s u r y t o o k a d e c i s i o n t o b l a c k l i s t t h e S e c o n d 

A p p l i c a n t o n 2 0 N o v e m b e r 2 0 0 3 ; 

2 . T h e d e c i s i o n t o b l a c k l i s t t h e S e c o n d A p p l i c a n t w a s 

c o m m u n i c a t e d t o h e r i n w r i t i n g i n t h e l e t t e r d a t e d 1 1 J u n e 

2 0 0 4 , w h i c h l e t t e r w a s a d d r e s s e d t o T o u c h T o n e T r a d i n g 6 2 

(Pty) L t d ; a t w h i c h p o i n t t h e F i r s t A p p l i c a n t h a d n o t b e e n 

f l o a t e d . 

3 . T h e S e c o n d A p p l i c a n t k n e w o r s h o u l d h a v e k n o w n t h a t s h e 

p e r s o n a l l y h a d b e e n b l a c k l i s t e d b y t h e N a t i o n a l T r e a s u r y ; 

4 . W h e n s h e c o m p l e t e d t h e F i r s t A p p l i c a n t ' s b i d d o c u m e n t s , s h e 

k n o w i n g l y a n d w r o n g f u l l y f a i l ed t o d i s c l o s e t h a t s h e h a d b e e n 

b l a c k l i s t e d ; 

5 . S h e w a s l e s s t h a n c a n d i d a t e w h e n i n h e r f o u n d i n g a f f i d a v i t 

s h e f o u n d c o m m o n c a u s e w i t h t h e c o n t e n t s of t h e l e t t e r h e r 

l e g a l r e p r e s e n t a t i v e s h a d w r i t t e n i n w h i c h t h e y i n d i c a t e d t h a t 

s h e n e v e r w a s e m p l o y e d b y T o u c h T o n e . 

I m a k e t h e s e f i n d i n g s o n t h e f o l l o w i n g b a s e s : 
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A l e t t e r d a t e d 1 1 J u n e 2 0 0 4 f r o m t h e C h i e f D i r e c t o r , C o n t r a c t 

M a n a g e m e n t t o T o u c h T o n e T r a d i n g 6 2 (Pry) L t d . a t P O B o x 4 9 3 6 , 

P r e t o r i a s t a t e s a s f o l l o w s : 

"ATTENTION: SHOBANA SARJOO 

The State Tender Board on 20 November 2003 ruled that your 

company, Touch Tone Trading 62 (Pty) Ltd. and it's associated 

members listed below be restricted for a period of 10 years to do 

business with the Government of South Africa; 

1. Shobana Dubaram Sarjoo 

2. Ralph Garth Sarjoo 

3. Anitha Dubaram Singh" 

S e v e r a l o t h e r p e o p l e ' s n a m e s w e r e a l s o l i s t e d . 

9 . A l t h o u g h t h i s l e t t e r w a s n o t d i r e c t l y a d d r e s s e d t o h e r , i t w a s n o t 

d i r e c t l y a d d r e s s e d t o S h o b a n a D u b a r a m S a r j o o a n d R a l p h G a r t h 

S a r j o o e i t h e r . T h e s e t w o n a m e s I h a v e j u s t m e n t i o n e d a r e n a m e s , 

j u s t l i k e t h e o t h e r n a m e s I h a v e n o t m e n t i o n e d b y r e a s o n of t h e 

f a c t t h a t t h e y a r e of n o u s e t o t h i s m a t t e r , i n t h a t l i s t j u s t l i k e t h e 

S e c o n d A p p l i c a n t ' s n a m e . C o n s i d e r i n g t h a t s h e w a s i n t h e e m p l o y 

of t h e s a i d T o u c h T o n e a s I f o u n d o r s o m e h o w c o n n e c t e d w i t h 

T o u c h T o n e a s s h e c l a i m e d , t h e r e i s i n m y v i e w a n i n e s c a p a b l e 

c o n c l u s i o n t h a t i n w h a t e v e r c a p a c i t y s h e r e l a t e d t o T o u c h T o n e a t 

t h e t i m e s h e w a s i n f o r m e d a b o u t h e r b l a c k l i s t i n g . I n h e r f o u n d i n g 

a f f i d a v i t , t o b e s p e c i f i c i n p a r a g r a p h 1 8 t h e r e o f , s h e s t a t e d t h a t 

S h o b a n a D u b a r a m S a r j o o i s h e r s i s t e r a n d t h a t h e r s i s t e r w a s 

m a r r i e d t o R a l p h G a r t h S a r j o o , t h e s o l e d i r e c t o r a n d s o l e 

s h a r e h o l d e r of T o u c h T o n e T r a d i n g 6 2 (Pty) L t d . I n t h e p r e m i s e s , 

i t i s h i g h l y u n l i k e l y t h a t , h a v i n g r e c e i v e d t h e s a i d l e t t e r , n e i t h e r of 

t h e m w o u l d h a v e i n f o r m e d h e r . 
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1 0 . S h e i s a d a m a n t i n h e r r e p l y i n g a f f i d a v i t t h a t s h e w a s n o t a w a r e 

t h a t s h e h a d b e e n b l a c k l i s t e d . T h e f i r s t p a r a g r a p h of a l e t t e r d a t e d 

1 8 D e c e m b e r 2 0 0 2 w h i c h t h e S e c o n d R e s p o n d e n t h a d w r i t t e n t o 

t h e D e p a r t m e n t of N a t i o n a l T r e a s u r y s t a t e s a s f o l l o w s : 

"As per previous letters faxed to you, I urgently appeal to you for 

assistance concerning the name, my name being blacklisted. I have 

on several occasions called you, called your office as well but I am 

always been informed that you are not available. Please note this 

matter has come as a shock to me as I was never informed by your 

department that there was a problem with me and that I was going 

to be blacklisted.. As I have discussed telephonically with your 

secretary most of the staff that was employed for the company 

concerned have also been blacklisted and this ranges from the 

general cleaner to the receptionist." 

1 1 . A l t h o u g h t h i s l e t t e r w a s d a t e d 1 8 D e c e m b e r 2 0 0 2 , i n f a c t i t h a s 

b e e n s o c o n f i r m e d , w a s r e c e i v e d b y t h e N a t i o n a l T r e a s u r y o n 1 8 

D e c e m b e r 2 0 0 8 , a l i t t l e o v e r 5 m o n t h s a f t e r s h e d e p o s i t e d t h e F i r s t 

A p p l i c a n t ' s b i d p a p e r s . S h e h a s n o t d e a l t w i t h t h i s l e t t e r i n h e r 

r e p l y i n g a f f i d a v i t , e s p e c i a l l y w h y t h e l e t t e r i s d a t e d 1 8 D e c e m b e r 

2 0 0 2 w h i c h i s o b v i o u s l y m o r e t h a n a y e a r b e f o r e t h e d e c i s i o n t o 

b l a c k l i s t h e r o r s t a k e . S h e d o e s n o t d e a l w i t h t h e f a c t t h a t i n t h e 

s a i d l e t t e r s h e w a s a l r e a d y d e a l i n g w i t h h e r b l a c k l i s t i n g n o r d o e s 

s h e d e a l w i t h t h e r e a s o n w h y i t t o o k s o m a n y y e a r s for h e r l e t t e r t o 

r e a c h t h e t r e a s u r y . 

1 2 . T h e S e c o n d A p p l i c a n t , a s I f o u n d e a r l i e r , w a s n o t c a n d i d w i t h t h e 

c o u r t . I n b o t h h e r f o u n d i n g a n d r e p l y i n g a f f i d a v i t s s h e d e n i e d o n 

t i m e w i t h o u t n u m b e r t h a t s h e w a s e m p l o y e d b y T o u c h T o n e . S h e 

a d m i t s t h a t s h e d e p o s e d t o a n a f f i d a v i t in w h i c h s h e s a i d t h a t s h e 

w a s a t t h e r e l e v a n t t i m e e m p l o y e d b y T o u c h T o n e b u t d e n i e d t h a t 

i t w a s t r u e . I w i s h t o p o i n t o u t t h a t t h e s a i d a f f i d a v i t r e l a t e d t o 

another matter with case number 3 3 4 4 3 / 0 4 , in which the First 
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A p p l i c a n t w a s T o u c h T o n e a n d t h e S e c o n d A p p l i c a n t i n t h i s m a t t e r 

w a s i n t h a t o t h e r m a t t e r t h e F o u r t h A p p l i c a n t . T h e p u r p o s e o f t h e 

s a i d a p p l i c a t i o n w a s t o r e v i e w a n d s e t a s i d e t h e v e r y b l a c k l i s t i n g 

w h i c h i s n o w t h e s u b j e c t m a t t e r o f t h e c u r r e n t a p p l i c a t i o n . T h e 

S e c o n d A p p l i c a n t c a n n o t n o w p r e t e n d t h a t s h e d i d n o t k n o w w h a t 

t h a t o t h e r m a t t e r i n v o l v e d a n d t h a t s h e w a s a l s o a f f e c t e d b y t h e 

b l a c k l i s t i n g t h e r e v i e w w a s c h a l l e n g i n g . 

1 4 . A c c o r d i n g l y I f i n d t h a t t h e S e c o n d A p p l i c a n t ' s f a i l u r e t o d i s c l o s e 

t h e f a c t t h a t s h e h a d b e e n b l a c k l i s t e d h a d i n d u c e d t h e S e c o n d 

R e s p o n d e n t t o e n t e r i n t o t h e c o n t r a c t w i t h t h e F i r s t A p p l i c a n t . 

H a d t h e S e c o n d A p p l i c a n t m a d e i t k n o w n t o t h e S e c o n d 

R e s p o n d e n t t h a t s h e i s a m e m b e r o f t h e F i r s t A p p l i c a n t a n d t h a t 

s h e i n p a r t i c u l a r h a d b e e n p r o h i b i t e d f r o m d o i n g b u s i n e s s w i t h t h e 

G o v e r n m e n t , t h e S e c o n d R e s p o n d e n t w o u l d n o t h a d e n t e r e d i n t o 

t h e c o n t r a c t w i t h t h e F i r s t A p p l i c a n t . I t i s f o r t h a t r e a s o n t h a t o n 

1 M a r c h 2 0 1 0 t h e D e p a r t m e n t f i n a l l y c a n c e l l e d a g r e e m e n t w i t h t h e 

F i r s t A p p l i c a n t b e c a u s e i t w a s a c t i n g o u t s i d e t h e r e g u l a t o r y t h a t 

G o v e r n S t a t e T e n d e r s a s p r e s c r i b e d b y t h e N a t i o n a l T r e a s u r y . 

1 5 . T h e r e a r e o t h e r g r o u n d s o n t h e b a s i s o f w h i c h t h e S e c o n d 

R e s p o n d e n t w a s e n t i t l e d t o c a n c e l t h e a g r e e m e n t c o n c l u d e d 

b e t w e e n i t a n d t h e F i r s t A p p l i c a n t . F o r i n s t a n c e R e g u l a t i o n 1 6 A 

9 . 1 (f) p r o v i d e s a s f o l l o w s : 

"The accounting officer or accounting authority must cancel a 

contract to a supplier of goods or services -

if) If the supplier committed any corrupt or fraudulent act during 

the biding process or the execution of that contract." 

1 6 . W h e n t h e S e c o n d A p p l i c a n t t e n d e r e d o n b e h a l f o f t h e A p p l i c a n t , 

t h e t e n d e r w a s s u b j e c t t o t h e G e n e r a l B i d C o n d i t i o n s a s w e l l a s 
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G e n e r a l C o n d i t i o n s of C o n t r a c t . P a r a g r a p h 2 0 ( b ) of t h e G e n e r a l 

B i d C o n d i t i o n s s t a t e s t h a t : 

"BIDDERS INCORRECT INFORMATION: 

Where a contract has been awarded on the strength of information 

furnished by the bidder, which, after the conclusion of the relevant 

agreement, is proved to have been incorrect, the Department may, in 

addition to any other legal remedy it may have cancel the 

agreement..." 

1 7 . F u r t h e r m o r e p a r a g r a p h 2 3 . 1 ( c ) of t h e G e n e r a l C o n d i t i o n s of 

C o n t r a c t p r o v i d e for t e r m i n a t i o n for t h e d e f a u l t a n d r e a d s a s 

f o l l o w s : 

"The purchaser, without prejudice to any other remedy for breach of 

contract, by written notice of default sent to the supplier, may 

terminate this contract in whole or in part: 

(c) If the supply in the judgment of the purchaser, has engaged in 

corrupt or fraudulent practice in competing for or in executing 

the contract" 

1 8 . A c c o r d i n g l y t h e D e p a r t m e n t w a s a c t i n g w i t h i n i t s r i g h t s w h e n i t 

c a n c e l l e d t h e c o n t r a c t . S e e D e b t o r C o l o u r I n t e r n a t i o n a l ( P t y ) 

L t d v I n t e r m a r k e t ( P t y ) L t d . 2 0 0 1 ( 2 ) S A 2 8 4 (SCA) F-G. S e e 

a l s o P a r k L t d v T V a n d R a d i o G u a r a n t e e C o m p a n y ( P t y ) L t d 

1 9 8 5 ( 4 ) S A 8 0 5 (A) 8 3 2 C D . 

1 9 . I t wi l l a p p e a r t h a t t h e a p p l i c a t i o n , p a r t i c u l a r l y w i t h r e g a r d t o 

p a r a g r a p h 1.1 of t h e n o t i c e of m o t i o n i s f r a u d w i t h p r o b l e m s . T h e 

a p p l i c a n t s s e e k a d e c l a r a t o r y o r d e r t h a t b o t h of t h e m a r e n o t l i s t e d 

o n t h e N a t i o n a l T r e a s u r y D a t a b a s e a s c o m p a n i e s o r p e r s o n s 

respectively prohibited from doing business with the Government 
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of t h e R e p u b l i c of S o u t h Af r i ca . I t o u c h e d o n t h i s p o i n t e a r l i e r 

w h e n I d e a l t v e r y b r i e f l y t h o u g h , w i t h M r . T o k o t a ' s c o n t e n t i o n . 

T h e m a j o r p r o b l e m w i t h t h i s d e c l a r a t o r y o r d e r t h a t t h e A p p l i c a n t s 

s e e k r e g a r d s t h e c o m p e t e n c y of t h i s C o u r t t o g r a n t s u c h a n o r d e r . 

T h e c o m p e t e n c y l i e s m a i n l y i n t h e f a c t t h a t , f i r s t l y , t h e F i r s t 

A p p l i c a n t i s n o t b l a c k l i s t e d a n d s e c o n d l y i t i s a f a c t t h a t t h e 

S e c o n d A p p l i c a n t i s o n t h e b l a c k l i s t of t h e S i x t h R e s p o n d e n t . 

A c c o r d i n g l y n e i t h e r of t h e A p p l i c a n t s i s i n t e r e s t e d i n a n e x i s t i n g 

r i g h t b e c a u s e t h e A p p l i c a n t s w a n t c o n f i r m a t i o n of a s i t u a t i o n t h a t 

a l r e a d y e x i s t s . 

2 0 . I t i s a l s o n o t c o m p e t e n t for t h i s C o u r t t o g r a n t t h e t w o A p p l i c a n t s 

a l t e r n a t i v e r e l i e f t h a t t h e y s e e k i n t e r m s of c l a u s e 1.1 of t h e i r 

n o t i c e of m o t i o n b e c a u s e f i r s t l y , a n d a s I a l r e a d y h a v e i n d i c a t e d 

a b o v e , t h e F i r s t A p p l i c a n t i s n o t o n t h e b l a c k l i s t a n d c o n s e q u e n t l y 

i t s n a m e c a n n o t b e r e m o v e d f r o m t h e b l a c k l i s t of t h e S i x t h 

R e s p o n d e n t . S e c o n d l y i t i s a f a c t t h a t t h e S e c o n d A p p l i c a n t i s o n 

t h e b l a c k l i s t of t h e S i x t h R e s p o n d e n t a n d s h e h a s n o t m a d e o u t a 

c l e a r r i g h t e n t i t l i n g h e r t o t h e r e m o v a l of h e r n a m e f r o m t h e S i x t h 

R e s p o n d e n t ' s b l a c k l i s t . 

2 1 . T h e S e c o n d R e s p o n d e n t s e e m s t o r e l y h e a v i l y o n , a n d i s o b s e s s e d 

w i t h t h e a r g u m e n t r a i s e d i n t h e h e a d s of a r g u m e n t fo r t h e 

R e s p o n d e n t s i n t h e r e v i e w a p p l i c a t i o n t h a t t h e r e a s o n t o b l a c k l i s t 

h e r h a s n o t b e e n c o m m u n i c a t e d t o h e r a n d t h e r e f o r e d i d n o t 

c o n s t i t u t e a d m i n i s t r a t i v e a c t i o n c a p a b l e of b e i n g r e v i e w e d . I n t h e 

T h i r d a n d S i x t h R e s p o n d e n t ' s d u p l i c a t i n g a f f i d a v i t w h i c h w a s 

d e p o s e d t o b y N d l e l e n i Wi l l i e M a t h e b u l a ( " M a t h e b u l a " ) , t h e T h i r d 

a n d S i x t h R e s p o n d e n t s h o l d t h e v i e w t h a t t h e S e c o n d A p p l i c a n t i s 

m i s l e a d i n g if r e g a r d i s h a d t o h e r f o u n d i n g a f f i d a v i t i n w h i c h h e 

h a d s t a t e d t h a t , w h i l e s h e w a s e m p l o y e d a s d e b t o r s ' c l e r k w i t h t h e 

f i r m k n o w n a s R e e f M e a t m a n y y e a r s a g o s h e w a s t o l d b y h e r t h e n 

e m p l o y e r t h a t a c o m p a n y r e g i s t e r e d a s T o u c h T o n e T r a d i n g 6 2 

(Pty) Ltd. was placed on a blacklist by the Government and that 
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h e r n a m e w a s a l s o m e n t i o n e d . I t wi l l b e r e c a l l e d t h a t s h e d e n i e d 

i n t h e s a i d p a r a g r a p h t h a t s h e w a s e v e r e m p l o y e d b y T o u c h T o n e 

T r a d i n g (Pty) L t d . ( " T o u c h T o n e " ) a n d m e r e l y a s s i s t e d t h e m w i t h 

t h e i r d e b t o r s ' b o o k a t a c e r t a i n p o i n t i n t i m e . W h a t i s i m p o r t a n t 

h o w e v e r w i t h t h e c o n t e n t s of t h i s p a r a g r a p h i s t h a t i t h a s b e c o m e 

q u i t e c l e a r t h a t t h e s e c o n d a p p l i c a n t b e c a m e a w a r e of t h e f a c t t h a t 

s h e h a d b e e n b l a c k l i s t e d w a y b a c k w h e n s h e w a s i n f o r m e d b y h e r 

e m p l o y e r t h a t s h e w a s o n t h e b l a c k l i s t t o g e t h e r w i t h T o u c h T o n e 

T r a d i n g 6 2 (Pty) L t d . w h i c h d e c i s i o n s h e b e c a m e a w a r e of b e f o r e 

s h e s i g n e d t h e c o n f i r m a t o r y a f f i d a v i t s a p p l y for t h e r e v i e w t h e r e o f 

i n D e c e m b e r 2 0 0 4 . I t i s c o r r e c t t h a t t h e m e r e f a c t t h a t t h e S e c o n d 

A p p l i c a n t h a d b e e n i n f o r m e d t h a t h e r n a m e w a s o n t h e b l a c k l i s t 

i m p o s e d a d u t y o n h e r t o i n v e s t i g a t e t h e c i r c u m s t a n c e s u n d e r 

w h i c h s h e h a d b e e n b l a c k l i s t e d . 

2 2 . I f o u n d i t t o b e d i s i n g e n u o u s for t h e S e c o n d A p p l i c a n t t o r e l y o n 

t h e h e a d s of a r g u m e n t for t h e R e s p o n d e n t i n t h e r e v i e w 

a p p l i c a t i o n . I t i s i m p o r t a n t t o k n o w t h a t a p a r t y m u s t m a k e h i s 

c a s e i n t h e f o u n d i n g a f f i d a v i t a n d n o t i n a r g u m e n t s . A r g u m e n t s 

a r e m e r e l y i n t e n d e d t o i n f l u e n c e t h e C o u r t t o d e c i d e i n a p a r t i c u l a r 

w a y , t h e y a r e n o t t h e m s e l v e s a p a r t y ' s c a s e . T h e T h i r d a n d S i x t h 

R e s p o n d e n t c o n t e n d t h a t t h e r e a r e t w o c o n f l i c t i n g i n t e r e s t s i n t h i s 

m a t t e r i n v o l v i n g t w o s e p a r a t e d e p a r t m e n t s . A s f a r a s t h e S e c o n d 

R e s p o n d e n t a r e c o n c e r n e d t h e i n t e r e s t t h e r e i n c o n c e r n e d t h e 

c a n c e l l a t i o n of t h e c o n t r a c t i n w h i c h t h e T h i r d a n d S i x t h 

R e s p o n d e n t s h a d n o i n t e r e s t w h a t s o e v e r o n t h e o n e h a n d , w h i l e 

o n t h e o t h e r h a n d t h e T h i r d a n d S i x t h R e s p o n d e n t s h a d t o d e f e n d 

a d e c i s i o n w h i c h w a s t a k e n i n 2 0 0 3 b y t h e e r s t w h i l e S t a t e T e n d e r 

B o a r d w h i c h fell w i t h i n t h e a m b i t of t h e R e s p o n d e n t s a n d t h a t h a d 

n o t h i n g t o d o w i t h t h e S e c o n d R e s p o n d e n t . 

2 3 . I fu l ly a g r e e w i t h c o u n s e l for t h e S e c o n d R e s p o n d e n t t h a t a s f a r a s 

t h e d e c l a r a t i o n s a n d t h e o r d e r s o u g h t r e g a r d i n g t h e c a n c e l l a t i o n 

and reinstatement of the contract are concerned, the cause of the 
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l i s t i n g of t h e S e c o n d A p p l i c a n t ' s n a m e i s a c t u a l l y i r r e l e v a n t . I t i s 

t h e f a c t t h a t s h e i s l i s t e d , h e r k n o w l e d g e of t h e l i s t i n g a n d h e r 

f a i l u r e t o d i s c l o s e i t i n h e r b i d p a p e r s t h a t a r e r e l e v a n t . 

A c c o r d i n g l y t h e S e c o n d , T h i r d a n d S i x t h R e s p o n d e n t s f o u n d 

c o m m o n c a u s e i n t h a t t h e S e c o n d A p p l i c a n t i s n o t a p e r s o n 

i n t e r e s t e d i n a n e x i s t i n g r i g h t a n d i s s u e a t s t a k e w i t h r e g a r d t o h e r 

b l a c k l i s t i n g i s p u r e l y a c a d e m i c . A c c o r d i n g t o t h e S e c o n d , T h i r d 

a n d S i x t h R e s p o n d e n t s t h e r e i s a n o t h e r r e a s o n w h y t h i s C o u r t 

s h o u l d d e c l i n e t o g r a n t t h e A p p l i c a n t s t h e d e c l a r a t o r y r e l i e f t h e y 

s e e k . F i r s t l y t h e q u e s t i o n i s w h e t h e r t h e S e c o n d A p p l i c a n t i s a 

p e r s o n i n t e r e s t e d i n a n e x i s t i n g r i g h t , w h e t h e r s u c h a q u e s t i o n 

c a n b e a n s w e r e d i n t h e a f f i r m a t i v e . S e c o n d l y t h e n e x t q u e s t i o n i s 

w h e t h e r t h e i s s u e i s o n e w i t h r e g a r d t o w h i c h t h e C o u r t s h o u l d 

e x e r c i s e i t s d i s c r e t i o n a r y p o w e r t o m a k e s u c h a n o r d e r . I n t h i s 

r e g a r d a n u m b e r of f a c t o r s c o m e i n t o p l a y s u c h a s t h e a v a i l a b i l i t y 

of a n o t h e r r e m e d y , c o n s i d e r a t i o n s of j u s t i c e , c o n v e n i e n c e a n d 

p u b l i c p o l i c y a n d w h e t h e r t h e m a t t e r c o n c e r n s e v e n t s t h a t 

o c c u r r e d i n t h e p a s t . 

2 4 . I t h a s a l r e a d y b e e n s t a t e d t h a t t h e S e c o n d A p p l i c a n t t o g e t h e r w i t h 

o t h e r A p p l i c a n t s h a d o n 1 7 D e c e m b e r 2 0 0 4 i s s u e d r e v i e w 

p r o c e e d i n g s i n w h i c h p r o c e e d i n g s s h e w a s t h e F o u r t h A p p l i c a n t i n 

w h i c h t h e F i f t h a n d t h e S i x t h R e s p o n d e n t s w e r e c i t e d . I n t h a t 

a p p l i c a t i o n t h e A p p l i c a n t s ( i n c l u d i n g t h e S e c o n d A p p l i c a n t ) s o u g h t 

a n o r d e r r e v i e w i n g a n d s e t t i n g a s i d e t h e d e c i s i o n of t h e S t a t e 

T e n d e r B o a r d t o b l a c k l i s t , a l t e r n a t i v e l y , r e s t r i c t t h e S e c o n d 

A p p l i c a n t f r o m t e n d e r i n g for c o n t r a c t s o r o t h e r w i s e d o i n g b u s i n e s s 

w i t h t h e G o v e r n m e n t . T h a t r e v i e w a p p l i c a t i o n h a s n o t b e e n 

f i n a l i s e d a n d a c c o r d i n g t o t h e i n f o r m a t i o n t h a t t h i s C o u r t o b t a i n e d 

f r o m t h e p a r t i e s , i s s t i l l p e n d i n g b e f o r e t h i s C o u r t . A l t h o u g h t h e 

S e c o n d A p p l i c a n t h a s r a i s e d t h e i s s u e t h a t s u c h a r e v i e w m a y b e 

w i t h d r a w n b e c a u s e of t h e p r e s e n t a p p l i c a t i o n , i t i s s t i l l a v a i l a b l e t o 

h e r t o p e r s u e h e r r e m e d i e s . S h o u l d t h e S e c o n d A p p l i c a n t a c h i e v e 

such w i t h t h e review, t h a t would r e s u l t i n t h e d e c l a r a t i o n of t h e 
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d e c i s i o n t o b l a c k l i s t h e r n u l a n d v o i d a n d c o n s e q u e n t l y h e r n a m e 

w o u l d h a v e t o b e e x p u n g e d f r o m t h e d a t a b a s e of t h e b l a c k l i s t e d 

p e r s o n s i n t h e N a t i o n a l T r e a s u r y R e g i s t e r . 

2 5 . C o u n s e l for t h e T h i r d a n d S i x t h R e s p o n d e n t h a s a r g u e d t h a t t h e 

S e c o n d A p p l i c a n t w a s a t a l l m a t e r i a l t i m e s a w a r e of h e r p l a c e m e n t 

o n t h e b l a c k l i s t e d p e r s o n s s i n c e D e c e m b e r 2 0 0 4 a n d 

n o t w i t h s t a n d i n g h e r k n o w l e d g e of t h e f a c t s of t h e b l a c k l i s t i n g s h e 

h a s i n o r d i n a t e l y d e l a y e d i n b r i n g i n g of t h i s a p p l i c a t i o n t o t h e 

e x t e n t t h a t t h e S t a t e T e n d e r B o a r d t h a t t o o k t h e d e c i s i o n i s n o w 

d e f u n c t . I n t h e r e s u l t t h e T h i r d a n d S i x t h R e s p o n d e n t s a r e n o w 

c o m p e l l e d t o t a k e r e s p o n s i b i l i t y for t h e a c t i o n s o r d e c i s i o n s of t h e 

n o w d e f u n c t S t a t e T e n d e r B o a r d . I t w a s a r g u e d t h a t t h e 

d e c l a r a t o r y o r d e r s o u g h t b y t h e A p p l i c a n t s c o n c e r n s t h e e v e n t s o f 

t h e p a s t . R e l y i n g o n t h e a u t h o r i t y of N a p t o s a v M i n i s t e r o f 

E d u c a t i o n , W e s t e r n C a p e 2 0 0 1 (2) S A 1 1 2 (c) a t p . 1 2 6 E - G 

c o u n s e l for t h e T h i r d a n d S i x t h R e s p o n d e n t s a r g u e d t h a t a l o w e r 

C o u r t h a v e s i n c e r e c o g n i s e d t h e r u l e a g a i n s t u n r e a s o n a b l e d e l a y 

e v e n i n m a t t e r s i n v o l v i n g n o t o n l y r e v i e w s b u t a l s o r e l a t i n g t o t h i s 

d e c l a r a t o r y o r d e r s a n d i n t e r d i c t s . I n t h e a f o r e m e n t i o n e d a u t h o r i t y 

t h e C o u r t s t a t e d a s f o l l o w s : 

"I consider that the substantial delay in bringing these proceedings 

is another reason for exercising our discretion against the grant of a 

declaratory order. It is well established law that undue delay may 

be taken into account in exercising a discretion as to whether to 

grant an interdict or a mandamus, or to grant relief in review 

proceedings. The declaratory order, being as flexible as it is, can be 

used to obtain much the same relief as would be vouchsafed by an 

interdict or a mandamus. Where it is not necessary that a record of 

proceedings be put before the Court, a declaratory order could serve 

as a review. 

Prejudice features large in deciding what is just or convenient. In 

the present case there is to my mind considerable prejudice to the 
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Department. Most of the educators in the Department, through their 

representative unions, accepted at the retrenchment discussions, 

albeit reluctantly, the way out of what was, for the Department and 

for them, an enormous dilemma. The fixed-term contracts of the 

educators were for three months. If an application for the relief now 

sought had been brought within a matter of weeks, the Department 

would have realised that the settlement was being challenged and 

might have declined to renew the contracts of those who were 

dissatisfied with the absence of benefits. It might have terminated 

the contracts of all fixed-term educators. Having regard to the 

gravity of the situation, it might even have requested and obtained 

an amendment of the subordinate legislation promulgated by the 

Minister. Fifteen months later, when the applicants launched their 

application, the time for remedial steps had passed. The 

Department found itself exposed to an expenditure for which it had 

not budgeted and which it could not afford without seriously 

compromising educational funding for the years 1999 and 2000. I 

do not say that any one of the above considerations by itself would 

have been decisive. Taken together, they constitute in my opinion a 

formidable hurdle in the way of the exercise of a discretion 

favourable to the applicants." 

2 6 . S e e a l s o t h e c a s e of M o h l o m i v M i n i s t e r o f D e f e n c e 1 9 9 7 (1) S A 

1 2 4 (CC) a t p . 1 2 9 H t o 1 3 0 A - B p a r a g r a p h 1 1 i n w h i c h t h e 

C o u r t s t a t e d a s f o l l o w s : 

"Rules that limit the time during which litigation may be launched 

are common in our legal system as well as many others. Inordinate 

delays in litigating damage the interests of justice. They protract 

the disputes over the rights and obligations sought to be enforced, 

prolonging the uncertainty of all concerned about their affairs. Nor 

in the end is it always possible to adjudicate satisfactory on cases 

that have gone stale. By then witnesses may no longer be available 

to testify. The memories of ones whose testimony can still be 
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obtained may have faded and become unreliable. Documentary 

evidence may have disappeared. Such rules prevent procrastination 

and those harmful consequences of it. They thus serve a purpose to 

which no exception in principle can cogently be taken." 

2 7 . A c c o r d i n g l y t h e c o u n s e l for t h e T h i r d a n d S i x t h R e s p o n d e n t s 

s u b m i t t e d t h a t t h i s C o u r t s h o u l d n o t e x e r c i s e i t s d i s c r e t i o n t o g e t 

a d e c l a r a t o r y o r d e r i n f a v o u r of t h e A p p l i c a n t s w h e r e t h e 

A p p l i c a n t s h a d a n a l t e r n a t i v e r e m e d y . H e h o l d s t h e v i e w t h a t t h e 

S e c o n d A p p l i c a n t m u s t b e r e s t r i c t e d t o t h e r e v i e w p r o c e e d i n g s t h a t 

s h e h a s i n s t i t u t e d a n d w h i c h a r e s t i l l p e n d i n g i n t h i s C o u r t . I 

t h e r e f o r e a g r e e w i t h t h e a r g u m e n t p r e s e n t e d b y t h e T h i r d a n d 

S i x t h R e s p o n d e n t s t h a t t h e r e l i e f s o u g h t b y t h e A p p l i c a n t m a y n o t 

b e g r a n t e d i n t h e a b s e n c e of a r e v i e w for t h e s e t t i n g a s i d e of t h e 

d e c i s i o n t h a t w a s t a k e n b y t h e n o w d e f u n c t S t a t e T e n d e r B o a r d . 

T h a t d e c i s i o n s t i l l s t a n d s u n l e s s i t i s s u c c e s s f u l l y c h a l l e n g e d , t h i s 

C o u r t i s n o t c o m p e t e n t t o s e t i t a s i d e s i m p l y b y w a y of a 

d e c l a r a t o r y o r d e r . 

"Until the administrator's approval (and thus also the consequence 

of the approval) is set aside by Court in provisions of judicial review 

it exists in fact and it has legal consequences that cannot simply be 

overlooked." 

S e e O u d e k r a a l E s t a t e s ( P t y ) L t d v C i t y o f C a p e T o w n 2 0 0 4 ( 6 ) 

S A 2 2 2 (SCA) a t p . 2 4 2 p a r a g r a p h 2 6 . 

2 8 . I t i s for t h e a b o v e r e a s o n s t h a t o n 10 S e p t e m b e r 2 0 1 0 I g r a n t e d 

t h e f o l l o w i n g o r d e r : 

1) T h e i n t e r i m o r d e r g r a n t e d b y t h i s C o u r t i n f a v o u r of t h e 

A p p l i c a n t s o n 1 6 M a r c h 2 0 1 0 i s d i s c h a r g e d . 

2) T h e a p p l i c a t i o n i s d i s m i s s e d w i t h c o s t s . 
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3) C o s t s s h a l l i n c l u d e t h e c o s t s of 1 6 M a r c h 2 0 1 0 , w a s t e d c o s t s 

of 7 S e p t e m b e r 2 0 1 0 a n d t h e c o s t s of t w o c o u n s e l . 

4) T h e c o s t s of 4 M a y 2 0 1 0 s h a l l b e c o s t s i n t h e c a u s e . 

P . N r x M A B U S E 
J U D G E O F T H E H I G H C O U R T 
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