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[1] T h e plaintif fs issued s u m m o n s against the de fendan t seek ing 

an order d i rect ing the defendant to render an accoun t to the 

plaintiff, deba temen t of such account and an order that the 
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de fendan t pay the ba lance to the plaintiff if any, after the 

deba temen t . T h e de fendant is defend ing the act ion. 

[2] Both plaintif fs test i f ied and cal led Mr. Morgan J a m e s Evans 

(Mr. Evans) as their w i tness before c los ing thei r case. 

De fendan t ' s appl icat ion for absolut ion f rom ins tance after the 

plaint i f fs c losed their case w a s d ismissed . Mr Black ie Swar t , 

Mrs Swar t and Mr. A l lan Wa l l ace test i f ied on behal f of the 

de fendan t before de fendant ' s case was c losed. 

[3] T h e plaintif fs are chemis ts . In the year 2000 w e r e cr iminal ly 

cha rged , together wi th 2 other accused for wrongfu l ly and 

unlawful ly dea l ing wi th prescr ipt ion medic ine. 

[4] De fendan t is an incorporated f i rm of a t to rneys wh i ch w a s 

known as Blak ie Swar t and Evans Inc w h e n the first plaintiff 

consu l ted wi th it in 2 0 0 0 regard ing the a foresa id cr iminal 

matter. 

[5] T h e accoun ts that the plaint i f fs wan ted the de fendan t to 

render and in respect of wh ich a deba temen t w a s to be held 

are, accord ing to the plaintif fs, concern ing : 

( i ) two cheques paid to the de fendant by the f irst plaintiff 

amoun t i ng to R21 000 

( i i ) A Toyo ta Land Cru izer vehic le (the Land Cru izer ) 

va lued at about R330 000, and 
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( i i i ) A Formula 323 water boat ( the boat) 260 000 

[6] I wil l f irst s u m m a r i s e the ev idence of the w i tnesses wh ich I 

regard re levant for the unders tand ing of the conc lus ion to be 

reached w h e n I ad jud ica te on the rel ief sought by the 

plaintif fs. 

[7] T h e f irst plaintiff (Mr. A d l a m ) test i f ied that his mother and 

h imsel f had previously inst ructed Mr Black ie Swar t (Mr. 

Swar t ) , an at torney at the defendant 's f i rm of a t to rneys in 

respect of their pr ivate mat ters before. On 10 Apr i l 2 0 0 0 he 

wen t to de fendant ' s f i rm of a t torneys and consu l ted wi th Mr 

Swar t to instruct h im to represent them in their cr iminal case 

and to fur ther m a k e representat ion to the Off ice of the 

Director of Publ ic Prosecut ions because the off icer to w h o m 

representa t ions we re to be m a d e was Mr. Swar t ' s f r iend and 

cou ld probably dec ide in their favour. 

[8] He fur ther said he s igned a fee agreement wh ich Mr Swar t 

p resen ted to h im, see Bund le A page 9-12. Despi te the fee 

ag reemen t only ment ion ing h im only as a person l iable for 

the fees , he speci f ical ly said he instructed Mr Swar t to act for 

Mr. De Beer and himself. 

[9] He said Mr Swar t asked him how m u c h money they cou ld 

ra ise for the case. His response w a s that R500 000 cou ld be 

ra ised. Mr Swar t said the R500 000 wou ld be e n o u g h as fees 

for cr iminal case and it shou ld be paid at his off ices. Mr 

Swar t wan ted a deposi t of R50 000 but he only paid h im wi th 
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two cheques in the amoun t s of R16 500 and R4 500 

respect ively. He fur ther said Mr. Swar t to ld h im that he 

wou ld debi t his fees after render ing profess ional serv ices. 

He sa id he later d iscussed the R500 000 fee wi th Mr. de 

Beer and both agreed to pay the said fee. 

[10] A s far as the fee ag reemen t is concerned , it shou ld be noted 

that in the last page of the fee agreement (page 12) there is 

a hand wr i t ten note wh ich reads as fo l lows 

"Fooie ooreengekon kan onmidel gedebiteer en as fooie 

beskou word en dan so gebank word" 

[11] Mr. A d l a m said he paid a fur ther R100 000 cash as fees to 

Mr. Swar t on 12 or 13 Apri l 2 0 0 0 wh ich had been stored at 

Mr de Beer 's fa thers house at Centur ion. He said the 

R100 000 cons is ted of f ive R100 packets, the va lue of each 

packet w a s R20 000. He fur ther said he put the m o n e y on 

Mr Swar t ' s desk w h o quick ly counted the packs, not the 

contents , and p laced t hem be low his desk and did not issue 

a receipt nor did he ask for same. 

[12] Regard ing paymen t of the ba lance of the fee they agreed 

upon he to ld Mr. Swar t that Mr. de Beer and h imsel f w e r e in 

the p rocess of sel l ing the Land Cruizer and the boat for R260 

000 and R330 000, respect ively and the ba lance wou ld be 

paid thereafter . Mr Swar t told h im that he wil l a lso look for 

peop le in terested in buy ing the said i tems. 
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[13] He fur ther said the s a m e night after the R100 000 w a s paid, 

at about 22h00 Mr Swar t phoned and told h im that there w a s 

a person interested in buy ing both i tems and he shou ld 

a r range for the i tems to be del ivered to h im, Mr. Swart . 

[14] Af ter a f ew days he a r ranged wi th Mr. Swar t that he shou ld 

col lect the Land Cru izer at Centur ion f rom Mr de Beer. It is 

c o m m o n cause that Mr Swar t did col lect the Land Cru izer 

f rom Mr De Beer at Centur ion . 

[15] He fur ther said Mr Swar t w a s involved in an acc ident in 

February 2001 and sus ta ined a back injury and could 

represent t hem at court . He phoned Mr. Swar t severa l t imes 

request ing a re fund and he col lected the cop ies of cha rge 

sheet f rom Mr. Swar t ' s of f ices in June 2 0 0 1 . 

[16] He instructed another a t torney Mr. Jan Ell is, to represent 

h im. T h e trial w a s f ina l ised on 20 Apri l 2002 . His co -accused 

and h imsel f we re conv ic ted and f ined R300 000 and an 

impr i sonment sen tence w a s suspended . He then inst ructed 

Mr. Jan Ell is to wr i te to the defendant . On 22 N o v e m b e r 

2002 Mr. Ell is addressed a letter to the de fendan t where in he 

reques ted the de fendan t to depos i t an amoun t of R 1 9 0 000 

urgent ly into his trust account so that counse l 's fees cou ld be 

pa id , see Bund le A page 53. 

[17] In Sep tembe r 2000 Sar l ie and Ismai l Inc. a t torneys act ing on 

behal f of Mess rs A d l a m and De Beer wro te to de fendant , see 
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Bund le A page 54-55. Paragraph 2,3 and 5 of thei r letter 

reads as fo l lows: 

' W e are instructed that in and during April 2000 our client 

Adlam paid to you on behalf of our clients' representation for 

an anticipated trial the sums of R20 000-00 and R100 OOO-oo 

respectively, the former being paid in the form of two 

cheques drawn by third parties, and the latter in cash. 

Subsequently, and in anticipation of a costly legal process 

our clients entrusted to you a Toyota Land Cruizer motor 

vehicle registration number SD 158LG, and a formula 2327.4 

litre mercury cabin cruiser boat. Your instructions were to 

urgently raise monies by way of the disposal of such items. 

Our clients expressly reserved ownership in respet of the 

said items until full payment had been made, and a few days 

pursuant to being entrusted with the said items, you informed 

our client that the vehicle bad been sold at a price of R330 

000-00, and the boat at the price of R260 000-00. 

Consequently, you were to retain the sum of R710 OOO-oo in 

cash in anticipation of our clients' pending trial. 

Our instructions are to urgently demand payment of the sum 

of R710 000-00 less your fee, properly substantiated, for any 

legal services rendered. We also require full and precise 

particulars as to the parties to whom our clients' assets as 

aforementioned were disposed in order that our clients may 

exercise their rights of ownership, duly reserved as 

aforementioned." 
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[18] Mr. de Beer test i f ied and to a great extent con f i rmed the 

ev idence of Mr A d l a m . 

[19] Mr. M. J . Evans test i f ied that in 2000 he w a s a d i rector at 

Swar t and Evans Inc. a t torneys, the defendant . He said he 

once saw the plaintif fs at a funct ion at Mr Swar t ' s house. 

T h e y had a d iscuss ion about the Land Cru izer and the boat. 

He had an interest in the said i tems. 

[20] T h e fo l lowing day he, together wi th his f r iend Car la Botha, 

wen t to Wa te r Wor ld to v iew the boat. They a r ranged that 

the said boat be exchanged for another 2 boats at the 

s h o w r o o m . 

[21] He of fered Mr Swar t R200 000 for the boat of Mr. A d l a m and 

De Beer wh ich offer w a s accep ted and he paid Mr. Swar t 

R125 000 wi th a cheque that d id not go th rough and he later 

paid Mr. Swar t R150 000 cash . 

[22] Mr Swar t did give h im the keys of the Land Cru izer he d rove 

it and took it for va luat ion. He w a s not in terested in it and he 

re turned it the fo l lowing day to Mr Swart . 

[23] He den ied hat he gave Mr Botha the keys of the Land 

Cru izer and that there w a s a deal on the Land Cru izer 

be tween Mr Swar t and Mr Botha. T h e plaintiff c losed his 

case . 
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[24] Thereaf te r Mr. Swar t test i f ied. Th rough his secretary M S . 

Adr i Four ie, after she duly took an oath to repeat w h a t Mr 

Swar t sa id , for proper record ing, s ince Mr. Swar t cou ld not 

enunc ia te his ev idence for recording because of injury he 

sus ta ined w h e n he w a s involved in an acc ident . 

[25] Mr. Swar t con f i rmed that he knew Mr. A d l a m wel l and that he 

did s o m e legal work for h im and his mother . 

[26] He consu l ted wi th Mr. A d l a m for the f irst t ime at his off ice in 

Roodepoor t in Apri l 2000 concern ing his cr iminal case. Mr. 

A d l a m s igned the fee agreement . He den ied that he also 

acted for the second plaintiff and said if he also ac ted for the 

second plaintiff he wou ld have opened a fi le for h im and 

wou ld have m a d e h im to s ign a fee agreement . 

[27] He said in the f irst consul ta t ion wi th Mr. A d l a m in Apr i l 2 0 0 0 

he es t imated the total fees for his cr iminal case in the 

a m o u n t of R50 000. He conf i rmed that Mr. A d l a m paid an 

amoun t of R21 000 wi th two cheques and that they ag reed 

that the at torney w h o represents Mr. A d l a m in Po tche fs room 

wou ld ar range for the pos tponemen ts request cop ies of a 

charge-shee t and he, (Mr. Swar t ) wou ld a t tend court w h e n 

the trial c o m m e n c e s . 

[28] He rece ived cop ies of the charge-sheet in cons is t ing of 1880 

pages . He read the charge-sheet and his nomina l fee for 

perusa l w a s R20 per page. He fur ther said he deb i ted fee of 
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R21 000 immedia te ly there after it w a s paid because the 

conten ts of the fee ag reemen t catered for that. 

[29] He vehement l y den ied Mr. A d l a m paid h im R100 000 cash 

for the case. The vers ion presented by Mr. Swar t regard ing 

cash is that Mr. A d l a m had m a d e an appo in tment and c a m e 

to his off ice in about May 2000 . Mr. A d l a m first plaintiff 

b rought s o m e cash and gave it to Car la Botha, the person 

w h o pu rchased the Land Cruizer . W h e n he asked Mr. A d l a m 

as to w h y did he g ive Mr Botha the money, his response w a s 

that he (Mr Swar t ) shou ld not worry because the docket w a s 

go ing to d isappear . He (Mr. Swar t ) told plaintiff that he w a s 

p lay ing wi th f ire, and he does not wan t to be part of the 

shenan igans . Dur ing c ross examina t ion , Mr. Swar t fur ther 

sa id w h e n A d l a m gave Botha money he wen t out. 

[30] Regard ing the Land Cruizer , Mr. Swar t said Mr. A d l a m said 

he w a s sel l ing the veh ic le and he told h im that he had an 

interest in it because he w a s about to buy a car. S ince he 

wou ld be visi t ing his fami ly in Nabomspru i t he wan ted to test 

dr ive the Land Cruizer. Mr. Ad lam to ld h im that the veh ic le 

w a s in Bronkhorspru i t and he wou ld make a r rangemen ts for 

h im to have the veh ic le on the Friday they agreed upon. 

[31] Mr. Swar t said his son- in - law Mr. Al lan Wa l l ace a c c o m p a n i e d 

h im to Centu r ion to col lect the Land Cru izer f rom Mr. De 

Beer at a br idge. He drove back with the Land Cruizer. Af ter 

test dr iv ing it dur ing the w e e k e n d he w a s not in terested in 

buy ing it because it d id not have a tu rbo-charge and fur ther 
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because Mr. Ad lam did not have registrat ion papers of the 

veh ic le s ince the veh ic le w a s f rom Swaz i l and , it w a s so -

ca l led 'greys mode l ' . He a r ranged that Mr. A d l a m w a s to 

col lect the vehic le on Monday a f ternoon. 

[32] He fur ther said Mr. Evens saw the veh ic le parked at the 

off ice. W h e n he enqu i red about it, he to ld h im that the f irst 

plaintiff w a s sel l ing it and he gave h im the keys s ince he 

s h o w e d s o m e interest in it. However , in the a f te rnoon Mr. 

Evans re turned wi th his f r iend viz, Barnard w h o is a lso 

known as Car la Botha w h o w a s interested in purchas ing the 

Land Cruizer. 

[33] He said Mr. A d l a m gave h im permiss ion to g ive Botha the 

keys of the vehic le. He saw the vehic le aga in w h e n the f irst 

plaintiff gave Botha money in the off ice, in about May 2 0 0 0 

that w a s the last t ime w h e n he saw the Land Cruizer. 

[34] Regard ing the boat, Mr. Swar t test i f ied that two w e e k s after 

the Mr. A d l a m and Mr. Botha we re at his off ice A d l a m 

phoned to say he w a s sel l ing a boat. Mr. Swar t told Mr. 

Evans about it. Messrs Evans and Mr. Botha c o m m u n i c a t e d 

wi th Mr. Ad lam direct ly about the boat and he fur ther 

rece ived in format ion that they bought it and latter ex c hanged 

it for two boats. Mr. Swar t fur ther d isputed Mr. Evans 's 

ev idence that he rece ived R150 000 cash for the boat and 

fur ther that he rece ived a letter in page 25 of bund le A that 

Mr. A d l a m said it w a s faxed to him. 
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[35] Mr. Swar t fur ther said after receiv ing a letter f r om Mr. 

A d l a m ' s at torneys, Sar l ie - lshmael Inc., da ted 12 Sep tembe r 

2002 (page 54 of the bund le) he phoned Mr. A d l a m to 

enqu i re wha t nonsense w a s in the letter. Mr. A d l a m 

apo log ised and told h im to ignore the letter. He fur ther 

test i f ied that s u m m o n s w a s served on the de fendan t th ree 

years after the a l leged incident concern ing R100 000 the 

cash the Land Cru izer and the boat. However , he dec ided 

not to f i le a spec ia l plea of prescr ipt ion to the plainti f f 's c la im. 

He wan ted the mer i ts of the mat ter can be ad jud ica ted by the 

court . 

[36] In eva luat ing the ev idence and probabi l i t ies Mr. Swar t s tuck 

to his ev idence even if he w a s c ross -examined in detai l 

about his vers ion. He did dev ia te f rom his ev idence in chief 

however , in my v iew, his d igress ions were not mater ia l nor 

did they w e a k e n his vers ion. 

[37] On the contrary, the ev idence of the plainti f fs' cons idered 

together wi th the ev idence of Mr. Evans, in my v iew, ref lects 

s o m e improbab le character is t ics, wh i ch m a k e the plaint i f fs ' 

to be unsat is factory. 

[38] T h e vers ion put fo rward by Mr. Ad lam the plaintiff is that Mr. 

Swar t wan ted a depos i t of R500 000 and they paid a depos i t 

of R121 000 and the va lue of the Land Cru izer and the boat 

be ing R330 000 and R260 000 , respect ively, wou ld f o rm part 

of the mon ies to be paid into the de fendant ' s t rust accoun t to 

cover the fees charged by the defendant . 
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[39] If it is accep ted that the Land Cruizer w a s sold for R330 000 

the total amoun t rece ived by the de fendant wou ld have been 

R451 000 m a d e up of the R21 000 cheques and the a l leged 

R100 000 cash . 

[40] S ince Mr. Evans con f i rmed that he held d iscuss ion wi th the 

plaint i f fs he wou ld have in formed t h e m that he gave Mr. 

Swar t R150 000 cash for the boat. T h e plaint i f fs on t he 

a foresa id f igures only wou ld have been immedia te ly ent i t led 

to a re fund of about R100 000 but there is no ev idence that 

the plaintif fs c la imed the said refund then . 

[41] Hav ing regard to the conten ts of the letter add ressed to the 

de fendan t by Sar l ie - lshmael Inc. dated 12 Sep tembe r 2 0 0 7 

and the contents of the p leadings, I fail to unders tand w h y he 

plaint i f fs ' fa i led to c la im the vehic le f rom the person in w h o s e 

n a m e the Land Cru izer w a s registered. Fur thermore , the 

plaint i f fs ' vers ion does not tal ly w i th the conten ts of the 

p lead ings and the letter f rom Sar l ie - lshmael Inc. da ted 12 

S e p t e m b e r 2007 . 

[42] Keep ing in mind the rel ief sought by the plaintiff and on 

careful and proper analys is of the ev idence , I wil l dea l w i th 

the a foresa id accoun ts that the plaintiffs wan t an accoun t to 

be rendered separate ly . 
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[43] Regard ing the depos i ts of two cheques of R21 000 , it is 

c o m m o n cause that Mr. A d l a m paid to the de fendant on 10 

Apr i l 2000 the said mon ies . T h e mon ies we re put in t rust and 

deb i ted as fees on 14 Apri l 2000 . 

[44] Mr. Swar t w h o test i f ied on behal f of the de fendan t exp la ined 

that he immedia te ly deb i ted the fee of R21 000 as it w a s 

ag reed in the fee agreement . 

[45] It is c lear that by then , the professional serv ices rendered 

we re just one consul ta t ion wi th Mr. A d l a m and s o m e 

te lephone cal ls were made . In te rms of the A t t o r n e y s A c t , 

t he at torney shou ld only t ransfer fees and render serv ices 

and must account to cl ient accord ingly , see s e c t i o n s 78 a n d 

79 o f t h e A t t o r n e y s A c t 53 o f 1979 

[46] Mr. Swar t fur ther exp la ined that the va lue of the pro fess iona l 

serv ices that he rendered by reading 1180 pages of the 

cha rge sheet , exceed an amoun t that w a s in trust and he did 

accoun t to Mr. Ad lam. It shou ld be noted that in s o m e of the 

co r respondence f rom the plaintiffs' a t torneys the fee of R21 

000 is not an issue. 

[47] T h e ledger book of the de fendant fur ther ref lected the 

de fendan t and the fee deb i ted . 

[48] I th ink it wil l not serve any purpose to make an order in 

respect of the R21 000 because there is an exp lana t ion 

about the said amount . 
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[49] Regard ing the a l leged R100 000 cash deposi t , Mr. Swar t 

den ies to have rece ived the said cash and he gave another 

vers ion wh ich involves a m o n e y t ransact ion be tween Mr. 

A d l a m and Mr. Botha. 

[50] T h e burden of proof is on the plaintiffs to prove on t he 

ba lance of probabi l i t ies that they paid the de fendan t the 

R 1 0 0 000 cash. 

[51] I fail to unders tand as to w h y wou ld Mr. A d l a m risk b reach ing 

his bail cond i t ions by go ing to the de fendan t ' s off ice only to 

pay the R100 000 if the money could have been depos i ted 

into the bank account of the de fendant ' s t rust account . By 

t hen , the charge sheet had not been draf ted and the re w a s 

no need for a consul ta t ion wi th Mr. Swart . Mr. Swar t test i f ied 

that Mr. A d l a m c a m e to his off ice for the second t ime to meet 

wi th Mr. Car la Botha regard ing the d i sappearance of the 

docket . It is, in my v iew, poss ib le that th is cou ld have been 

the reason why Mr. A d l a m vis i ted the de fendant ' s off ice. 

[52] If t he money w a s legi t imately paid to the de fendan t as fees 

the quest ion is still w h y Mr. A d l a m not insisted on a receipt 

so that he could even prove to Mr. de Beer and Mr. de Beer 's 

fa ther that he did pay the money as part of the fees . O n the 

contrary, if t he money w a s paid for i l legi t imate act ivi ty it is 

unders tandab le w h y a receipt wou ld not be ins isted upon. 
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[53] Regard ing the Land Cruizer, on proper ana lys is of the 

ev idence of Mr. A d l a m , Mr. Evans and Mr. Swar t , the re is no 

ev idence or suff ic ient ev idence to prove that the purpose of 

the sale of the Land Cru izer w a s to use the p roceeds as a 

depos i t for the a l leged fee of R500 000. 

[54] In my v iew, the sale or in tended sale w a s jus t a pr ivate deal 

and had noth ing to do wi th the fees to be paid to the 

defendant . Advoca te Mari tz for the plaintiffs', correct ly, in my 

v iew, conceded that the relief sought in respect of th is i tem 

shou ld not succeed . 

[55] Regard ing the Formula 323 boat, Mr. Swar t even wi th the 

boat, den ied that he rece ived s a m e to be used as a depos i t 

for the a l leged fee of R500 000. 

[56] In my v iew, the issue of the boat is a pr ivate deal be tween 

Mr. A d l a m , Mr. Evans and Mr. Botha and W a t e r Wor l d in 

Randburg . 

[57] A lso , on the ev idence of Mr. Evans w h o w a s a d i rector at 

de fendant ' s f i rm of a t torney even if it may be accep ted that 

he did give Mr. Swar t s o m e money for the boat, the re is no 

doubt that the t ransact ion w a s a pr ivate deal , o therw ise he 

cou ld have paid the p roceeds of the a l leged sa le at the 

de fendant ' s of f ices or depos i ted it into the de fendant ' s trust 

bank account . 
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[58] Mrs. Swar t den ied that Evans gave Swar t R150 000 cash 

and her ev idence w a s not cha l lenged. 

[59] T h e relief sought by the plaintiff also in respect of th is i tem 

mus t fai l . 

C O S T S 

[60] T h e mat ter w a s ext remely impor tant for the reputat ion of Mr. 

Swar t w h o had been an at torney for about twen ty years . 

[61] T h e mat ter had a potent ia l that Mr. Swar t cou ld have been 

s t ruck f rom the roll of a t torneys for m i smanag ing and 

misappropr ia t ing t rust money . The need of two counse l w a s 

in my v iew just i f ied. 

[62] I t h e r e f o r e , m a k e t h e f o l l o w i n g o r d e r : 

(i) P l a i n t i f f s ' c l a i m is d i s m i s s e d . 

( i i ) T h e f i r s t a n d s e c o n d p l a i n t i f f s a re j o i n t l y a n d 

s e v e r a l l y o r d e r e d t o pay t h e c o s t s w h i c h c o s t s 

i n c l u d e t h e e m p l o y m e n t o f a s e n i o r a n d j u n i o r 

c o u n s e l a n d a l s o t h e w a s t e d c o s t s o f t h e 26 

O c t o b e r 2009. 

A. 

J U D G E O F T H E H IGH C O U R T 


