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Introduction

1 The plaintiff owns and operatas a land based casine In Swaziland. It
also operates an online* casino from Swaziland, 1t is licensed under

Swazi law 1o do so, This case concems its online casine operation.

2 The plaintiff advertised its online casino through radio stations
broadcasting in the province of Gauteng. The first defendant (“the
GGB") wamed the broadcasters to stop broadcasting the plaintiff's
advertisemants, The GGB assarted that the plaintiff was not licensed
to eonduct a casino in Gauteny and that its intemet casino operation

+ was thus eonducted in contravention of s 77(1) of the Gauteng
Gambling Act 4 of 1995 (“the Provincial Act’) and the National
Gamblind Act 7 of 2004 (“the National Act"). Section 77(1) reads, to

the extant relevant:

No peraan shall gambie at any place other than the Vicansed
premises.

3 Representativas of the piaintiff and the GGB met and it became clear

that the GGB took the view that gambling through the plaintifPs onfine

In many ingtances in tha documants praced befora Mé, this woa is written &s *on-
ine”, For unifofmity. { omit the hyphen when quoting from these datumignis,
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casino takes place where the player and his computer are situated.
Tha plaintiff took a contrary view, malntaining that the gambling takes
place solsly In Swaziland because that I8 where its computer

equipment® I8 situated and where its oniine casino is licensed.

By notica of motion dated 29 October 2004, the plaintHf launched an
application for orders declaring thét to the extent that gamblers in
Gauteng gamble on the plaintiff's online casinas in accordance with
the procedures epecified by its expart Mr Verardi, such gambling takes
piace tegally in 8waziland and not in Gauteng in any manner that
contravenes the Provincial Act and theat any ad\}erﬁsing oceurring in
Gauteng in respact of the plaintiffs “casino in Swaziland® is not
unlawful and does not constitute a contravention of the provisions of
3 71(1) of the Provincial Act. Mr Verard]. a lawyer practising in the tsle
of Man, explained in one of the founding affidavits put up by the
plaintiff how the online casino worked. The application was opposed

by the GGB and the NGB,

The plsintff doas not hald any license under the Provingial or the

Nationaf Act.

-

Callad “amprverg” in the evidenca,
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6 The application was eat down for hearing on 3 March 2006, At the
plainttff's request it was referred to trial. This is the contemplated trial,
Mr Ginsburg SC, Mr Dunne SC and Mr Millz SC appear for the
plaintiff. Mr Semenya SC, Mr Maleka SC and Ms Nhamuravate

appear for the GGB and the NGB. The Minister abides the decleion
of the court.

Ihe nleadings

7 The plaintiff's case as made in its declaration is that the gambling
which takes place “at the plaintiff's online casine” does not take place
in Qauteng and is thus hot raquired fo be licensed under ihe
Provincial Act. Accordingly, o runs the declaration, the provisions of
the Provincial Act prohiblt neither any activities in Gatiteng “at and an

the plaintiffs online cesine” nor the advertising of those activities

within Gauteng.

8 The plaintiff claims further in its declaration that gambling “at the
plaintiif's online casino” is not an interactive game as contemplated by
the National Act, does not take place within the Republic of South
Affica and s not unlawiul under aither the Provincial or the Nationat

Act. In the alternative, If any of thege propasitions Is decided against
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the plaintiff, the plaintiff contends that guch interactive gaming is only

—— o . e e

made available In Swaziland and not in Gauteng or anywhﬁre else in .
the Republic in any manner that contravenes either the Pn?vinoial or
the National Act. l

Only the GGB has delivered a plea. However, | was informed by

counsal that the NGB has rmade common cause with the GQ’;‘-B.
|

In the plea, the GGB admits that it advised thres named radio stations
to desist from advertiging or dlistributing any information concerning
the “plaintffs onling casine in ... Gauteng .., .” The GGB further
denies that the plaintifPs online operation is such that gambiing does
not take place within Gauteng. The GGB pleads that such gambling
can only take place lawfully if the plaintiff holds a license under the
Provincial Act, The GGB places in issue the questions whether the
gambling activities which take place pursuant to the plaintiff's online

casine operation constitute interactive games and whether the
plaintif®s online casino operation is made avallable to or engaged in

by persons in Gauteng.

No replication was dalivered,
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The main issue s whather and to what extent that which takes place
when & player in Gauteng interacts through the Internet with the
plaintiff's servers in Swazliand constitutes gambiing for the purposes
of the Provincial Act or the Natianal Act. In what follows, | shatl
postulate, as counsel did, that the player is in Gauteng. Of course,
because the Internet is involved, the player could ba anywhere at all,

Internet access is avaitable, from right next to the plaintiff's servers in

Swaziland to the other =nds of the earth.

Within that enquiry, the questian arnsas whather, to the extent that
such gambling does take piade, such gambling takes place in both

Swaziland and South Africa or only in Swaziland,

A further issue which arises is whether, at a discretionary lavel, the

declarators, of any of tham, should issue.
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The evidence
15 Twowitnessaes gave evidance bafora me: Professor Hazelhurst for the

16

plaintiff and Professor von Solms for the defendants. Both men gave
evidence as exparts. Both are highly qualified In the field of
information teehnology. In regard to all relevant matters except one,
with which | srl\all deal separately, they are In ag;'eeméi‘;t- D.l.‘l the
evidental material that | need 1o decide this case. They sométimes
used different terminclogy and emphasised different aspects but not

o the event that | heed to resclve any disputes between them.

in a room in Swazlland, the plaintiff maintaing and operates severai
servers which are connacted to the Internat. The plaintiff makes
available to an aspirant player, on application, 8 suite of software?
which the asplrant lgads on to his own electronic davice® wl;ic:h, forthe

purposes of this enquiry, is physically located at the aspirant's home

in Gauteng.

Either by delivering t him of her 3 staraga davics from which the software may be
exiracied or by transmitting the saltwire quor tha Intsmat

Usually 8 deskiop of a Japlop scomputer but may be any electranic devige capalls
of connwcting to the intemet and loading the plainiifa software, .
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17  After loading the plaintiffs software, the asplrant connects aver the
Intemnet to the plaintiff & sarvers in Swaziland. The aspirant can read

the following messages on the plaintiff's webpages:

“Qetting atarted
Register an accounttoday and bl\gin your journoey of
gaming pleasurd. In just a fow easy Steps you gan
start playing all your favourite casino games from
the comfort of your own home."

and '

“How to play online slots

Imagine being able to enjoy all your favorite [sic]
slot machine games In your own personal cozy
abode where you can Just relax and be at home.”

18  The aspirant then registers an account with the plaintiff. For this
purpose he of she obtains a unigue username and password and a
‘wallet”, This wallet is an electronic account with.the plaintiff, into
which the aspirant transfars maney in the form of SA rands.® At this
stage the aspirant is in a position 1o bacomne a playar, if the aspirant
chooses not to wager any money but merely to plé.y the online games

accessible through the plaintiffs servers, or & gambler. This thal

Because Swazliand and South Afrita are Members of tha Comman Monetnry ares,
no sxchange control Issuea arpw,
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concerns the gambler g0 1 shall use that termn to refer to the parson Iri
Gautang who has chasen to gamble through the facilities made

available by the plaintiff.

The gambler chooses the anfine casino option and the software on
the gambler's devica displays a screen where the gambler makes
certain cholces, using a mouse or other peinting device, The first of

these choices is the game to be played.

When the game has been selected, a screen appears with graphics
approximating the visual appsarance of the game as it would appear
in the real (as opposed to virtual) world. in the exampla shown by Prof
Hazelhurst in court, the gamé was a slot machine but the principla
appiies to any casino game made available by ihe plaintiff, including

roulatte.

The gambler then selacts the stake to be wagefed per payline and the

number of paylines selected, So, If the gambler wagas R3 and

. thooses three paylines, the tofal bet will be R9.
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The gamblar than positions his mouse on the simulation of a button
on the acreen marked “SPIN” and “presses” the button, usually by
leftclicking the mouse.® The gambler's computer begins to display
spinning whaeis or whatever is bast sulted to simulate the opération
of the gambling device in the real jife situation. lThls simulation
continues, provided there is no system or conneciion f;ilura, untll the

reault ie reported to the gambler as | shall describe below.

Upon the activation of the spin button, a packetof data Is transmitted
overthe internef {0 the plaintits sarvers in Swézilénd' where the data
are validated to establizsh, among=t othar ghings; that they have been
sent from the specific gambler in question and that the gambler has
sufficient funds in his wallst to fund the bet. What follows describes

what happens when thers are sufficient funds,

The gama is then further played according to the rulas of the gare on
ene of the plaintiff's servers called the game sefver: Viaa odnnection
with an electronic device in Swaziland called a pseudo-random
numper generator, which introduces the factor of chance into the
fame, a set of numbere appiicable to the wager s identified. The

result of the waper s then recorded in the database server, the

8 Thiz moment was described by Prof Hazelhurst a8 ihe poim of po retum becauss

fram then on, the gembler hga no contro! over the game,
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balance in the gambler's wallet is updated to reflect tha result of the

wager and the updated balance is retrieved.

25  Thaconfimed gamae result and the updated balance are then, agaln
provided there is no systern or connection failure, sent over the
Internet to the player's computer wherae the simulated wheels or other
gambiing device stop moving and ‘the results are displayed. That is

the end of tha game,
sputa b g the &

26 1 have mentionsd above that there is one matter upon which the
experts are not in agreament. This is about whether the game as a
whole could properly within thair academic discipline ba described as
an atomic unit of work, ie one in which either the entire transaction

takes place or, in electronic terms, no transaetion takes place at all,

27  Prof Van Solms thinks that the game as a whole, from the moment
that the gambier begins making his or her choices to the moment the
reportad result bacomes visible on the gambier's video davice, is an

atomic unit of wark.
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Prof Hazelhurst says that on an academically rigorous analysis, what
takes place in Gauteng both before and after the plaintiff's servers in
Swazlla'nd are engaged, is not part of an atomic unit of work becaues
-nona of this has any effact on what happans in Swaziland. Prof
Hazelhurat points out that the result would be the same whether ornot
the result is reported to the gambler. [t therefore follows, Prof
Hazelhurst reasens, that the electronic actions in Swaziland are an

integral atemic unit of work disgrete frofm what preceded and what

“followed these actions in Gauteng.

The evidence hardly qualifies me to take sides in this dispute. | point
out only that it seems from an extract from a reputable work handed

up by counsel for the defendants’ that the notion of an atomic unit of

‘work can for a¢ademic purposes legitimately be used both as Prof von

Solms and as Prof Hazelhurst did. | supposa that it shoyld be made
clear in each case whether the iemm is being used in the natfow
technical senee or in the wider sense, describad by counsel Tor the

plaintiff, somewhat pejoratively, as the philosophical sense,

—

Bemstein and Newcamer, Pringiples of Trangaction messmg for fﬁe Systems
Professional 1997 ed at pp2-3.
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30 8o ! think that the dispute between the experts Is not one of
substance in the context of this case. Whatever labels tha experts

give to the electronic fransactions involved:

30.1 the game starts when the gambler in Gauteng communicates
his selections to the plaintiffe servers and ends whehn the
resufts of the game are reported to the gambier in Gatiteng;

and

302 the operation of the elactronic equivalent of the gambling
device” on which the outcome of the wager is dacided
(anatogous to the roulette whesl) takes place solely in

Swaziland,

31 The guestion ] must determine le whether any of what happens in

Gauteng is hit by the legistation in question,

Underihe Provincial At2, = “gambling device” means any equipment or thing usad
in connection with gambling, . . Linder the National Act, a “gambling devica™ means
equipment or any other thing that s used ... in determining the result of a gambling
oetivity. - -
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on
The following actions take place In Gautena:

Tha softwara, which is to bé loaded onto the gambler's device

to enabla access to the plaintiff's servérs, is made available;

The gamblor takes and implaments the decisions to load the

software, put funds into the wallet, select tha game and stake

and presa the spin button;

The gambler receives the rasults of the game.

Counsel for the plaintiffs submitted that the Provincial Act does not
deal at all with etectronic gambling. | agree. Under the provincial

statute, gambling within the province may only take place at licensed

premises.

Gambling is defined in s 1, the definition section of the Provincial Aet,

to mean:

The wagering of # stake of menay or anything of value on the
unknown result of a future event at the risk of losing &l ora
portion thereof for the sake of a retumn, imespective of
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whether any measure of skill is Involved or not and
encompasses all forms of gaming” and betting, but excludes
ftwo {ypes of machine not relevant to this enquiry).

" icensed premises® means the place or premisas speclfied on a
license. As | have mentioned, no persan may gamble except at
licensed premises.'® Furthermore, only gambling on the rgshlt of an
event or continency in a casino game, bingo gama of gambiing
machine is permitted and no person may gamble on the rasult of such
an event or confingency with any unlicensad parson. ' The Provincial
Act thus envisages only gambling which takes place at a real world
focation, betweaen the gambler and the holder of a license'2 and within
a casino or bingo game or through a gambling machine. As ﬂ‘\ﬁ
Provincial Act stands, therefore, any gambling, as defined, within the
province which takes place at a lo;:ation which is not licensed
prémises as defined, or takes place heiween the gambler and a

person other than the hoider of a license, is unlawful.

Garmning s defined in the same caclion tn mean the playing of a ceging game. A
casing game is also defined. A casino game is “any game ...." [m'y amphasis].

' Sectian 77(1).

" Section 76(1) and (2)

z A"licanse” is ONa contempiated under the Previnial Act,
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It therefore follows that if what | have identified as taking place in

Gautenqg constitutes gambling as defined, such actions are unlawful.

Gambling as defined “encompasses all forms of gaming”. Gaming
means ‘the playing of a casino gams”. A casino game means any
game playad with any device used to detarmine win or 10ss in the

outeoma of a wager for money.

Neither “garne” in #s noun or verb sense nor the varb “to play” is
defined. | shaill identify their ordinary meaningé by refarance to
dictionary definitions." In its present day meaning, counsel for the
plaintiffs accepted, a “game” for present purposes is a diversion inthe
nature of a contest, played according to rules and displaying in the
result the superiority elther in skifl, strengih, or good fortune of the
winner or winnars. The most approptiate meaning of the verb "to play"'
in the present context is in my view to employ oneself or engage in a
game. it is interesting to note that the verb "to gamble” denves from
words in ancient fanguages carying the meaning of playing or

gambolling or taking part in a diversion,

? | consultad the Oxtond Engilsh Dictionary, 2nd ed, 1988,
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So in my judgment, on the clear language of the Provincial Act, the
gambler on the plaintiff's online casino is playing. in Gauteng, one of
the games offered by the plaintiff. That, under the Provincial Act, the
player may not do because the gambler is not at licensed premises
when ha or she does $0 and because the gambler is not gambling

with a pargon who is the holder of a license,

Counsel for the plaintiff submit that this conclusion would be wrong.
They point out that it was formally agreed bafore the trial that the
Provingial and National Acts do not have extra-territorial application
and contend that the legislature could not have intended the claar
language | have rmentigned to have the effact | have described
because a finding that the Provinclat Aet (to limit the enquiry for the
moment to that enactment) has such an effect would offend against
the presumption, basad on the principle of comity between nations,
that statutes are presumed not to operate extra-territorially. The
Intention of tha Isgisiature in relation to the Provincial Act, it was
arguad, was to limit tha reach of the statute only to gambling where all
the participants in the game are playing it in Gauteng. The gambler's
involvement, so runs the submission, is an “Ingignificant partion ofthe

entirs -gambling process™* which does not create a real and

b i quets from para 41 of the plalntiff's eads of argument
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substantial link from a jurisdictional perspective as that concept s

used in intemational law.

| do not agree. | am mindful, as counsel for the plaintiff said | should
be, of the risks of an interpretative approach that pays too much
attention to the ordinary language of the words in a statute and that |

should employ a purposive approach to statutory Interpretation,

The purposes of tha Provincial Act and the Nationat Act can be

established from their respective preambles. The purposes are

broadly similar.
The preamble to the Provincial Act reads:

WHEREAS gambiing and betling have the potantial fo make
a substantial and lasting contribution to the growth and
development of tourism and the economy in the Province of
Gauteng, and to the prasperity of its psople: '
AND WHEREAS It is recognised that gambling and betting
are privileged activities which should stimulate the creation of
employment opportunities and assist in the advancement of
deprived communities, and thereby promote the
improvament of the quality and standard of living of the
peopls of tha Pravince;
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AND WHEREAS gambling and betting can be a significant
soures of public revenue for the Province, and so contribute
to the well-baing of all its people in tha general interest;
AND WHERFEAS the speclal fsks and dangers sntailed by
opportunities for gambling and betting justify the imposition
of appropriate restrictions, regulations and cortrols

44  The preamble 10 the Nationai Act reads:

CONSIDERING that the Constitution of the Republic of South
Africa, 1906 (Act 108 of 1996), establishes that casinos,
racing, gambling and wagering are matters of concurrent
national énd provincial Iegialaﬁve compstence;
It is desirable to co-ordinate achivities relating to the exercise
of that concument competence- within the national and
provinelal spheres of govarnment;
It is desirable to establish certam unfform norms and
standards, which will safeguard people participating in
gambling and their communitias against the adverse effect of
gaimbling, spplying generally throughout the Republic with |
regard to caslnos, racing, gambling and wagering, so that-
* gambling activities are effectively regulated. ficenced,
controlled and policed;
members of the public who participate In any licenoed
gambling activity are protected;
society and the economy are protected against
over-stimulation of the latent demang for gambling;
and )
* the licensing of gambling aetivitles is transparent, fair
and equitable;
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It Is expedient to establish certain national institutions, and to
recogniee the establishment of provincial institutions, which
together wil detarmine and administer nationsl gambling
policy in @ co-operative, coherent and efficient manner,

The statutes reflscted a profound cnang@ in lsgislative policy. Before
the snactment of the Interim Constitution of 1993, no industty of
casino gambling and no lotteries existed in South Africa as then
geographically constituted because these activities were prohibited
under the Gambling Act, 51 of 1865, Only after the Interdin
Constitution and of course the final Constitution made provision for
these activities from a flscal perspective, were provincial and national
statutes snacted which legitimised and regulated the gambling

industry by way of licenses and atherwise.

The preambles recognise certain benefits and dangers which the
lagislatures regard as inherent it the gambling activity. The industry
is held to have the potential to contribute to tourism and thus promote
the economy. No doubt legislative policy holds that many tourists like
to gamble when they are on holiday and that for rnany? peaple, tourists
and otherwise, gambling represents a pleasant and exciting
recreational activity. In the policy viaw taken by the lagislature, the

establishmert of reguiated and strategically placed gambhng
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sstablishments c¢an promote the advancement of deprived
communities and thus improve the quality of life of members of such
communiﬂes, the vast maljority of whom were disadvantaged by the
;ﬁre-Constitutinnal dispansation. And finally, on the positive side, the
creation of a well regulated gambling industry san be a significant

source of public revenue.

The legislatures aiso recognised certaln negative aspects 'attendant
upon the establishment of a galarnbling industry, One of these was
manifestly the undesirability of allowing unlicensed, and thus
unregulated, industry operators fo coimpete,. probably at a cost
advantage in regard to Infrastructure and taxation, with industry
operators which had spent large sums of maney to get the hecessary .

licenges to anter the market.

Another negative aspect, to rrl\y mind of tha grastast impartancs, is
tha rick posed by gambling to vulnerable individuals and, by
axtension, theirfamilies. This risk is expressly recognised in the fourth
paragraph of the preamble to the Provinclal Act.and in the third -
asterisk point in the third paragraph of the preamble to the National

Act. For cettain susceptible individuals, the gambling experence fs

addictive. Many losers do not know when to stop, Such Individuals
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and thelr familles can face ruin through their propensity to gamble

money they cannct afford to lose.

The South African gambling rmarket is finkte. it would be subversive of
their own declared purposes for the legislatures to allow a foreign
organisation to bensfit from the locat gambling market without figcal

compensation, whather in the form of licanses, infrastructure, job

creation or otherwias.

L)

In coming to this conclusion, 1 do not averlook the high value our

. Constitution placas on personai privacy, which would include the right

to engage in recreational activities, As was peinted out in investigating
Dimctorate: Serious Economic Offences and Others v HyundaiMofor
Distritutors (Ply) Ltd and Qthers; In Re Hyundai Motor Distributers
(Ply) Lid and Others v Smit NO and Others', the right to privacy lies
upon a continuum. The more a person moves from his or her
innermost cora and interacts with other peaple, the more the right {o
privacy is attenuatad, To restrict gambling to licensed premigas or to
regulate the conduct of persons who gamble from within their own
hemes oh a basia broadly equivalent to the regulation.of the conduct

of persons who travel to licensed premises to ehjoy the gambling

b 2001 1 SA 545 CC paras 15 and 16, tokowing Bemsteln and Others v Bestar and

Others NNO 1908 2 84, 761 CC
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sxperience seem to melegitimate legisiative chaices which, moreover,
are entirsly appropriate given the clear purposes of the Provinclal and

the National Acts.

The vuinerabilities of Indlviduals and the risk of harm to their families
are if anything greater whare the gambling takes place' in a private
home rather than In & public place, where limitations on reckless
gambrling and access, ag by children and other vulnerable persons,
can be prevented or regulated. The Provinciat. IngisléMre has
exercised a clear policy choice against the anjoyment of the casino
experience from, to use the lnguage on the plaintifts webpages, the

gambler's parsonal cozy abade where the gambler can just refax and

be at home.

in my judgment, the legislatures did not seek td restrict the extent of
thair fiscal and regulatory net. They Intended to cast it as widely as

poasible.

In Otherchoice (Ply) Lid v Independent Cormnmunications Authotity of

SA and Another, TPD case no 19718/03, untreported, a judgment

delivered an 21 April 2006, at pp8-9, the court approvad the Tollowing
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dictumn in Treacy v Director of Public Prosecutions [1971] AC 537 HL

S564E.

The rules of international comity ... do not call for mere than
that sach sovereign state shotdd refrain from punishing
persens for their condust within the temitory of another
sovereign state where that conduct has no harmful
consequencas within the territory of the state which imposes
the punishment. [y amphasis] . |

I réspectfully agree. The hammful consequences Inthe pres-ént context
include the unregulated access to gambling, the movemant of money
out of South Africa with nho concomitant local benefit and the potential
loss of revenue from taxation and from license fees. On the
construction of the Pravincial At contended for by the defendant, the
legisiature is not seeking 1o legisiate extra-teritorially but 1o requlate
the conduct of persons physically within Gauteng and the

consequences of the plaintiff'e actions within the province.

Counsel for the plaintiff rafarred me to the doanal thesie of Dr
Michella Geissler titled Bulk unsolicited slectronlc messages (spam)
a South African Perspective. The author concludes that the mers

uploading of data onto the Internet ought not to confer jurisdiction on
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a state meraly because such date were downloadable in the state in

question. The author observes:

This is absurd bacauae it mskas all of eybarspace subjact to
the law of tha state, If every state adoptad this approach, the
result woild be that every concelvable body of law would
govemn Intemst-relatad activities.

At the level of principle, 1 do not agree. The question of juriadiction is
detarmined, in South Africa at any rate, by reference to South African
law. If under our law our courts have jurisdiction, no absurdity anses,

regardiess of whether ancther state may also claim jurisdiction.

1 also do not agree with the submission that the issue should be

decided by refersnce to the significance of the actions which take
place in the province. The Provincial Act proscribes those acts which -

it characterises as gambling. If those acts are committed, they are

illegal. This is £0 whethar or not they are part of a course of conduct

“in which other acts do not constitute gambling for the purposes of the

Provingial Act, no matter how significant those other acts are in the

sontext of the course of conduct as a whole,
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tn.my view the conduct which takes place in Gautsng cannot be
described as insignificant. The decision to play the game at all is
made in Gauteng and the act of communicating that decision to the
plaintiff is performed in Gauteng. Although the result of tha game
stands.after It has been determinad In Swaziland, whether or not it
has been reparted to the gambler, the rules of the game require that
it be g0 reported. It is crucial to the gambiing experience that the

player knows the result.

Gambling of this type is not @ game in which it matters not whether
you won or kst but how you played the game," Winning is the
predominant purpose of the game. A gamnbler who is losing and whao
continues playing does so in the hope that his or her luck will change.
So the process by which the result of the game Is reported to the
gambler in Gauteng, far from being insignificant, is of the greatest
importance. If the result were not, barring accidents, reported
immediataly, it would be most unlikely that gamblers would continue

playing.

b To perpatuate the common misquelition from the poem Alumnue Fogibeil by Henry

Gramtinnd Rica.
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Counsel for the plaintiff placed rellance on Bishbp and Others v
Conrath and Another 1947 2 SA 800 T 803 and 804, |n that case a
syndicata had been formed in the Transvaal to send maney from
South Africa to Rhodesia with which to buy, in the name of ong of the -
syndicate members, tickets in the Rhodesian State Lottery to be
drawn on the Durban July Handicap. One of the tickets drew the
wlnnin;; horee. Tha syndicete member received the prize money into

his bank account in Johannesburg. After hig death, his exacutrix

" refusad to pay out to the other members of the syndicats on the

ground that under s H{(c) of Law 7 of 1890 of the Zuid-Afrikaanse
Republiek ™, panticipation in any lottery, wherescaver conducted, was
unlawful, On exception, the court found that, on a proper construction
of the section, what was prohibited was the taking or purchase of a
ticket or the acquiring of a share in a ticket where the positive act of

taking, buying or acquiring took place in the old. Transvaal.

| do not think Bishop's casea helps the plaintiff. The question is statute

‘apecific: what conduct does the statute in question proscribe? in my

view, as | have said, the Provincial Act does indeed proscribe

gambling in Gauteng other than at licensed premises.

“Any person who, whather parsonally orthrough s rgressnbative authoixed by him,
takan of buys any tickat in @ lotlery or has any share therain shall ba guitly of 2
contfavention ofthis Law.” [my translaiion]
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Counse! for the plaintiff also referred me to the dictum in S v Basson
2007 3 SA 582 para 237, that it would be against the comity owed to
a foraign country for a South African court to punish a p;orson for 8
conspimcy to commit acts which can lawfully be committed in that
foreign country. | do not think that this dictum is in point: what is under
attack is not the decigion to gamble (analogous to the conspiracy to
commit a certain act which would be efiminal if committed in Sduth

Africa) but the implementation of that declsion {(analogous to the

- axacution of that oriminal act),

These conclusions are detlsive because the context in which the
present case arose is that tha plaintiff objected to the stance taken by
the GGB in relation to the plaintiffs advertising on radio stations
broadcasting from Gauteng. The GGB told the radio stations that in
its view the radio stations cm‘ﬂd not, lawfully, advartise ar distribute
any Information conearning the plaintitfs online casino ‘within the
pravince of Gauteng. In my view the GGE got It right. The radio
stations could not lawfully do so because persons in Gauteng
interacting with the plaintiff's online casino are engaged in gambling

in the Province in respect of which a llcense Is not in forca.

ks tnthe sense that phrase is used in Casino Enterprises (Ply) Lid (Swaziland) v The,

Gauteng Gambiing Board [2008] ZASCA 31 para 16,
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| shail nevertheless give my views on the questions which the parties
addressed in relation to & 11 read with s8 §(1)(a)(i) and (i) of the
National Act because these questions were fully argued, Section 11

reads;

A persen must not engage in or make available an intaractive
game sxcept a3 authotised in terms of this Act or any other
national faw. '

Section 5(1)(a) reads:

An activity i« 8 gambling game if-

(@} h mests the Tollowing criteria:

{t) it is played upon payment of any consideration, with
the chance that the persan playing the game might become
entitied ta, or receive a pay-out; and

(1)) the result might be dstermined by the skill of the
player, the slement of chance, or both; ...

Counse! for the plaintiff submitted that s 11 of the National Act was
notengaged because gambling at the plaintif's online caeino was not

an interactive game as contemplated by the Natonal Act. The

“argument is that an interactive game, as defined, is only one where

both the gambler and the casino are physically situatad with South

Africa's territorial borders. Counsel point to the different elements of
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the defirilion of “inferactive game', particulady in refation to the
elements of the game identified in 5 6(1)(a)(}) and (if) which | shall call
the critical elements.” If the critical elements are not to be found
physically within South Africa, counsel submit, the game is not an

interactive game as defined. | do not agree,

in my view the flaw in the argument is the following: the critical
elements identify a gamo which is a gambiing game. Once the critical
clements exiat, tha game in quastion is a gambling gama and thus, for
present purposes, an interactive game. Saction 11 -does not merely
prohibit enﬁaging in or making availabie the critical elements. The
saction prohibits engaging in or making aveilable the game as a
whole. It matters not in my view whether the critical elements are 1o
be found or are generated within the bordérs of South Africa or not.
Saction 11 proscribes in my view bath engagfng in tha game, which
happens each ﬁme a gambler presses the spin bufton, and making
available the game, Which fakes place at least whaen the plaintiff's
gervers In Swaziland make it possible for the gamblsr in Gauteng to

connect interactively with them though the Internet,®

@ The argumant accapted that the svidence showed that the other elemants of the

definition of “iMeractivé gama” wara prasent.

o I do not find It neces=ary 10 decide whather the plainthF makes the game svaliable

what it provides the aspirant gambler with the neceasary software. |
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67 | agreé with counsel for the defendants that in using the terms
“angage in" and “make avaliable" the lagislature wae using simple
nuﬁ-technica! fanguage, | am fortified in my conclusion by the
statements of the plaintiff itgelf on its webpagea fo describe what it |

offers through its online casino. -

Costs
68  Nelther side asked for costs against the other.

Q) i d

69 It follows that the plaintiffs action cannot sueceed. The plaintiff's

claims are dismissed.
NE Tuchten
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