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S T E V E N M A R T I N T S A I 1 S T D E F E N D A N T 

I R E N E M A R G A R E T T S A I D E F E N D A N T 

M & T D E V E L O P M E N T ( P T Y ) L T D 3 R D D E F E N D A N T 

S U N R I S E M O R E L E T A P A R K P R O P E R T I E S ( P T Y ) L T D 4 t h D E F E N D A N T 

W I N G T A I D E V E L O P M E N T ( P T Y ) L T D 5 t h D E F E N D A N T 

E R F 68 E R A S M U S K L O O F E X T E N S I O N 3 ( P T Y ) L T D 3 t h D E F E N D A N T 

E R F 1 0 5 E R A S M U S K L O O F E X T E N S I O N 3 ( P T Y ) L T D 7 t h D E F E N D A N T 

J R 2 0 9 I N V E S T M E N T S ( P T Y ) L T D 8 ™ D E F E N D A N T 

F A E R I E G L E N W A T E R P A R K ( P T Y ) L T D 9 ™ D E F E N D A N T 

C E N T U R I O N V I S I O N D E V E L O P M E N T ( P T Y ) L T D 1 0 t h D E F E N D A N T 

E R F 1 8 3 6 G A R S F O N T E I N E X T E N S I O N 8 C C 1 1 t h D E F E N D A N T 

F A E R I E G L E N E X T E N S I O N 28 C C 1 2 t h D E F E N D A N T 



E R F 87 E R A S M U S K L O O F E X T E N S I O N 3 ( P T Y ) L T D 13™ D E F E N D A N T 

M O R E L E T A P A R K P R O P E R T Y 3 (PTY) L T D 

Wl & T D E V E L O P M E N T - P R O P E R T Y M A R K E T I N G ( P T Y ) 
L T D 

S T E V E N M A R T I N T S A I N.O. 

I R E N E M A R G A R E T T S A I N.O. 17™ D E F E N D A N T 

J A M E S B A R R Y M U N N I K H E R T Z O G N.O. 18™ D E F E N D A N T 

J U D G E M E N T 

G O O D E Y A J : 

[1] I N T R O D U C T I O N : 

1.1 Th is mat te r c o n c e r n s two excep t i ons ra ised by the 

D e f e n d a n t s to the Pla int i f f 's par t icu lars of c la im in that , f i rst , 

it lacks the n e c e s s a r y a v e r m e n t s to sus ta in a c a u s e of 

ac t ion aga ins t the D e f e n d a n t s a n d second ly , that it is v a g u e 

and e m b a r r a s s i n g tc the ex ten t that the D e f e n d a n t s a re 

unab le to proper ly p lead there to . 



The Defendants set out six basises upon which THE 

exceptions are founded. These (according to the 

Defendants) can be summarized as follows: 

1.2.1 First Basis: 

Paragraphs 29.1 to 29.6 of the particulars of 

claim list the express terms of the employment 

agreement as they appear in clauses 1 to 9 

(excluding clauses 6 and 7) thereof. Although 

clauses 1 to 5 and 8 and 9 of the letter of 

appointment are paraphrased in paragraphs 29.1 

to 29.6 of the particulars of ciaim they clearly 

denote, in no uncertain terms, the express terms 

of the employment agreement. 

1.2.2 Second Basis: 

The relief which the Plaintiff seeks in regard to 

the alternative claim is the delivery of accounts, 

the debatement of such accounts and payment to 

the Plaintiff of any amounts found to be owing to 

the Plaintiff. The Defendant further submit that in 
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total contradist inct ion to the clear te rms of 

paragraph 5 the Plaintiff a l leges in paragraph 30 

that the obl igat ion there p leaded is a once-of f 

obl igat ion and not a cont inuous obl igat ion as 

prov ided for in c lause 5 of the letter of 

appo in tment . 

1.2.3 Third Basis : 

T h e Plaintif f 's al legat ions that he is enti t led to 

1 0 % of the nett asset va lue of each of the Thi rd 

to Fi f teenth Defendants are obv ious ly predicated 

upon the al legat ions made in paragraph 30 of the 

part iculars of c la im. T h e a rgument cont inues that 

this in contradic t ion wi th paragraph 30 of the 

part iculars of c la im. 

1.2.4 Four th Basis : 

This per ta ins to paragraph 32 of the part iculars of 

c la im w h i c h was conceded dur ing a rgument and 

therefore needs not further cons iderat ion. 



1.2.5 F i f t h a n d S i x t h B a s e s : 

T h e s e pertain to paragraph 34 of the part iculars of 

c la im which was also conceded by the Plaintiff 

dur ing argument and does not need fur ther 

cons idera t ion . 

W H A T R E M A I N S ? : 

2.1 Af ter var ious concess ions made dur ing a rgument by Mr 

Arno ld i S C ; wha t rema ins is in essence that the Plaintiff 

persists that the so-cal led ' 'Letter of Appo in tment " is 

suscept ib le for more than one interpretat ion. It is there fore 

a rgued that a trial Cour t will al low and accept ev idence 

perta in ing to an impf ied te rm. 

2.2 T h e nett result is tha t the Defendants expect this Court at 

this s tage to interpret the "Letter of Appo in tment " as only 

suscept ib le to one interpretat ion only. 



L E G A L P R I N C I P L E S IN R E S P E C T OF AN E X C E P T I O N : 

3.1 It is trite law that a Court wil l not easi ly sett le quest ions of 

interpretat ion at the except ion stage. 

In th is regard the fol lowing is said. 

3.1.1 A n except ion is genera l ly not the appropr ia te 

p rocedure to sett le ques t ions of interpretat ion 

because, in cases of doubt , ev idence may be 

admiss ib le at the trial s tage relating to 

sur round ing c i rcumstances, wh ich ev idence may 

clear up the diff icult ies. 

Murray & Roberts Construction Ltd v Finat 

Properties (Pty) Ltd [1991] 1 All SA 382 (A), 

1991 (1) SA 508 (A) 

Sun Packaging (Pty) Ltd v Vreulink 1996 (4) 

SA 176 (SCA) 
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Similar ly, whether a cont ract is void for 

vagueness does not readily fall to be dec ided by 

way of except ion. 

Lewis v Oneanate (Pty) Ltd [1992] 2 All SA 498 

(A), 1992 (4) SA 811 (A) 817-818 

SEE: Amier's Precedents of Pleadings 

(7th Edition) 

3.1.2 A lso see: Herbstein and Van Winsen [Civil 

Practise] (Fifth Edition) 

On p636: 

"An exception that a pleading is vague and 

embarrassing ought not to be allowed unless the 

excipient would be seriously prejudiced if the 

offending allegations were not expunged. A 

pleading will not cease to be prejudicial merely 

because it is possible to draft an unexcipiable." 

On p637: 

The excipient has the duty to persuade the court 

that upon every interpretation which the pleading 



can reasonably bear, no cause of action or 

defence is disclosed. Courts are reluctant to 

decide upon exception questions concerning the 

interpretation of a contract where its meaning is 

uncertain. When the exception is based upon an 

interpretation of a contract, it is necessary for the 

excipieni to demonstrate that the contract is 

unambiguous."(my under l in ing) " 

3.1.3 I have been referred to var ious author i t ies by both 

counse l wh i ch do not detract f rom the aforesaid 

pr inciples. 

[4] C O N C L U S I O N : 

In v iew of the a forego ing, I am not conv inced that the "Letter of Appo in tment " 

is totally unamb iguous . 

[5] C O S T S : 

As I have indicated var ious concess ions were made on behal f of the Plaintiff. 

The nett result is that both part ies w e r e partly successfu l . 
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In the result I am of the opin ion that costs should be costs in the cause . 

! therefore make the fo l lowing order: 

1 . The except ion is d ismissed: 

2. Costs are costs in the cause. 


