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JUDGMENT 

DU PLESSIS J: 

In circumstances that will become apparent, the first respondent has 

caused two decisions adverse to the applicant to be made. In this application the 

applicant initially sought orders reviewing and setting aside the two decisions. Mr 

Vorster, who appeared for the applicant, informed the court that the applicant did 
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not persist in seeking such orders. The applicant did persist in seeking 

alternative orders to the effect that the respective authors of the two decisions 

"had no right to make any ruling which is binding on the applicant". Accordingly, 

this judgment concerns the authority of the relevant decision makers to make the 

decisions in question. 

The first respondent ("the IEB") is an association not for gain registered 

under section 21 of the C o m p a n i e s Act, 61 of 1973. The IEB is an independent 

assessment agency that offers, amongst other things, national senior certificate 

examinations for client schools. The IEB is accredited by Umalusi, a statutory 

body responsible for quality assessment of examinations. The quality and 

integrity of IEB examinations are held in high esteem, both nationally and 

internationally. Teachers who teach senior certificate (grade 12) students at 

client schools act as sub-examiners (markers) of senior certificate examination 

scripts. The IEB also requires such teachers objectively to assess their grade 12 

students' work during the grade 12 academic year. 

The applicant is an accounting teacher. She is employed by the Cornwall 

Hill College, the third respondent, where she has been teaching accounting to 

grade 12 students since 2002. Cornwall Hill College is one of the lEB's client 

schools. 
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Since 2006 the applicant has acted as a sub-examiner for accounting. In 

December 2008 she, and others all sitting around a table, marked one question 

in the accounting 1 paper. On about 5 December 2008, while the marking was in 

progress, allegations were made that scripts from the third respondent's students 

have been tampered with. The applicant was asked to make, and made, a 

statement in regard thereto. 

In January 2009 the applicant received a letter from the IEB. The latter 

informed her that the IEB had conducted "a full investigation" into the alleged 

irregularities. According to the letter the conclusion of the investigation was, 

summarised, that the relevant scripts had been altered in a handwriting that was 

the same as that of the applicant. According to the letter, the "IEB Irregularities 

Committee has considered the case and has ruled that (the applicant) ... will not 

be permitted to carry out any work associated with the IEB examination. This 

ruling not only covers activities carried out under the direct management of the 

IEB e.g. marking, but also all activities associated with IEB examinations." I shall 

refer to this as "the first decision". In the letter the applicant is also informed that 

she has a right to appeal against the decision and "the associated penalty". A 

copy of the lEB's letter was forwarded to her employer, the third respondent. 

Through her attorneys the applicant informed the IEB that she intended to 

appeal against the first decision. Her attorneys sought information pertaining to 

the nature and procedure of the appeal. Before furnishing the required 
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information and without consult ing the applicant, the IEB decided to conduct a 

further inquiry into the matter. In a letter dated 4 March 2009 the lEB's attorneys 

informed the appl icant 's attorneys of the intended "formal hearing into the 

al legations against" the appl icant. The applicant was invited to arrange a 

suitable date for the "formal hearing". The appl icant 's attorneys' response was 

that the appl icant did "not wish to commit herself to any further hearing". 

Without consult ing the applicant, the IEB requested Tokiso Dispute 

Sett lement (Pty) Ltd, an independent dispute resolution agency, to appoint an 

independent third party to conduct a hearing. Still wi thout the appl icant 's 

consent, the second respondent was appointed to conduct a hearing so as to 

determine whether the appl icant " tampered with some of the account ing scripts 

of the Cornwal l Hill College". The hearing was scheduled for 30 March 2009. 

The appl icant did not attend the scheduled hearing. After he had unsuccessful ly 

at tempted to secure her at tendance, the second respondent proceeded with the 

hearing in the appl icant 's absence. After considerat ion of the evidence before 

h im, the second respondent found as fol lows: "Accordingly I determine that, on a 

balance of probabil i t ies, Ms Diedrechsen interfered with the scripts of her 

students in the 2008 IEB account ing 1 exam". I shal l refer to this as "Brand's 

decision". 

On 8 May 2009 the lEB's attorney notif ied Cornwal l Hill's at torneys of 

Brand's decis ion. The IEB sought the school 's conf irmation that the appl icant 
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would no longer be used as an assessor for grade 12 students. In the absence 

of such confirmation, the lEB's attorney wrote, her client would "re-assess its 

relationship" with Cornwall Hill. Cornwall Hill thereafter suspended the applicant 

as an assessor. The school has also informed the applicant that it intends to 

conduct a disciplinary hearing against her. The applicant has indicated her 

wil l ingness to participate in the intended hearing. 

As I have pointed out, this case concerns the authority of respectively the 

lEB's Irregularities Committee and the second respondent to make the decisions 

in question. Particularly as regards Brand's decision, the question is not whether 

Brand had observed the rules of natural justice before making the decision. The 

question is not whether the respective decisions were made after a fair 

procedure had been fol lowed. The question is not whether the respective 

decisions were right or wrong. Before getting to a consideration of such 

questions, there is a threshold-question: Did the Irregularities Committee or 

Brand have the power to make the relevant decisions? This case concerns the 

threshold-question. 

It is common cause between the parties, and rightly so, that neither the 

Irregularities Committee nor Brand purported to exercise public power. It is the 

lEB's case that the decisions were made pursuant to and in accordance with a 

contractual power to make the relevant decisions. In the circumstances it is clear 

that if no such contractual power existed, the decisions cannot be binding on the 



6 

applicant. The question is by no means academic because, as the summary of 

facts show, the IEB insists that Brand's decision affects the applicant's rights 

and, in particular, her contractual relationship with her employer. In addit ion, the 

IEB insists that the decision affects its contractual relationship with the third 

respondent. I shall now deal with each of the decisions in turn. 

The First Decision 

Before starting to act as a sub-examiner for the 2008-examinations, the 

applicant, at the instance of the IEB, signed an "acceptance and declaration of 

confidentiality". Paragraph 2 of the document provides as follows: 

"I agree to comply with the rules and regulations relating to this 

examination issued by the IEB". 

It is the lEB's case that, by signing this document, the applicant bound herself to 

Annexure C to the lEB's Memorandum and Articles of Association ("Annexure 

C"). I assume in the lEB's favour that this is so. Annexure C contains a 

"Procedure for dealing with irregularities". Under clause 2 of Annexure C, an 

Irregularities Committee is established. The bulk of Annexure C deals with 

irregularities committed by examinees. In terms of clause 3 it is the function of 

the Irregularities Committee to identify an irregularity, to investigate it, to confirm 

an irregularity, that is, to conduct a hearing "to establish guilt or innocence and to 

allow the accused person to state their case." Finally, clause 3 provides that the 

Committee may make a recommendation regarding the particular irregularity. 
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T h e p rocedure that the I r regular i t ies C o m m i t t e e mus t fo l low is set out in c lause 4 

o f A n n e x u r e C. T h e IEB rightly po in ts out that only c lause 4.4 is p resent ly 

re levant . T h e rema inde r of the c lause dea ls w i th i r regular i t ies that e x a m i n e e s 

m igh t commi t . C lause 4 .4 reads: 

"All i r regular i t ies involv ing examina t i on off ic ials shou ld be hand led in t e rms 

of the d isc ip l inary p rocedures app l i cab le to m isconduc t by 

emp loyees /educa to r s . " 

T h e IEB does not c o n t e n d , r ight ly so , that in arr iv ing at the f irst dec is ion , 

the I r regular i t ies C o m m i t t e e comp l i ed w i th c lause 4 .4 . I shal l a s s u m e in the 

lEB 's favour that c lause 3 of A n n e x u r e C af fords to the I r regular i t ies C o m m i t t e e 

ano the r power , d is t inct f r om that a f fo rded to it in t e rms of c lause 4 .4 . On that 

a s s u m p t i o n , c lause 3 of A n n e x u r e C e m p o w e r s the I r regular i t ies C o m m i t t e e to 

"con f i rm an i r regular i ty" c o m m i t t e d by a sub -exam ine r by conduc t ing a hear ing . 

T h e r e is no doub t that in t e rms of c lause 3 the Irregular i t ies C o m m i t t e e mus t 

af ford a c c u s e d pe rsons the oppor tun i t y to s ta te thei r case . 

In th is case the I r regular i t ies C o m m i t t e e d id not g ive the app l i can t an 

oppor tun i t y to s ta te her case . O n that basis a lone , the powe r that the 

I r regular i t ies C o m m i t t e e purpor ted to exerc ise d id not con fo rm to the p rocedu re 

tha t the par t ies had ag reed to w h e n the app l icant s igned the "accep tance and 

dec la ra t ion of conf ident ia l i ty" that incorpora ted A n n e x u r e C into thei r cont rac t . 
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In terms of Annexure C, and thus the parties' contract, the Irregularities 

Committee only had authority to recommend the "action to be taken with regard 

to particular irregularities" (Clause 3(d)). It had no authority, as it purported to do 

in terms of the first decision, to rule that the applicant would not be permitted to 

carry out any work associated with the IEB examination. 

It is concluded that, being unauthorised, the first decision is not binding on 

the applicant. 

Brand's decision 

In terms of clause 4.4 of Annexure C the parties agreed that alleged 

irregularities by officials are to be dealt with in terms of the "disciplinary 

procedures applicable to misconduct by employees/educators". Nowhere in the 

papers does the IEB identify those procedures nor does the IEB contend that 

there is a disciplinary procedure applicable to employees and educators in 

general. In the result the hearing before the second respondent cannot be said 

to have been one "in terms of the disciplinary procedures applicable to 

misconduct by employees/educators". In so concluding I do not pronounce on 

the quality of the hearing. In the absence of evidence as to the hearing that 

clause 4.4 envisages, it is futile to attempt to consider whether the hearing that 

Brand conducted was qualitatively the same as or better than that envisaged in 

clause 4.4. 
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The IEB contends that it was implied in the contract between it and the 

applicant that it could appoint "another person or body to conduct an enquiry into 

the conduct of the applicant" and to make findings on its behalf. There can be no 

doubt that the IEB must and is entitled to do all in its power to ensure the integrity 

of its examinations. That does not imply, however, that it may unilaterally 

determine a binding procedure to decide whether a sub-examiner has committed 

an irregularity. 

In a nutshell, the contract between the applicant and the IEB did not 

authorise the procedure that led to Brand's decision. 

The applicant sought in the notice of motion a special costs order against 

the IEB. Although the IEB tended to ride roughshod over the applicant's 

procedural rights, its conduct was not reprehensible to the extent that a special 

costs order is warranted. The applicant employed senior counsel. In view of the 

importance of the case to her, such step was warranted. 

In the result the following orders are made: 

1. It is declared that the Irregularities Committee of the First Respondent had 

no right to make any ruling which is binding on the Applicant with regard to 

the alleged interference by the Applicant with the scripts of the NSC 

Accounting paper 1 in 2008 and that the said Committee had no right to 
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impose any penalty which is binding on the Applicant in connection 

therewith. 

2. It is declared that the Second Respondent had no right to make any 

decision which is binding on the Applicant with regard to the alleged 

interference by the Applicant with the scripts of her students in the 2008 

IEB Accounting 1 exam. 

3. The first respondent is ordered to pay the applicant's costs, including the 

costs of senior counsel. 

B.R. du Plessis 

Judge of the High Court 
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On behalf of the Applicant: Le Grange Attorneys 

555 Walker Street 

Muckleneuk 

Pretoria 

Adv. J.P. Vors terS.C. 

On behalf of the 1 s t Respondent: Ruth Edmonds Attorneys 

C/O Christo Coetzee 

1009 Church Street 

Hatfield 

Pretoria 

Adv. B. du Plessis 


