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1. The three plaintiffs instituted act ion against the defendant al leging that 

they were unlawful ly arrested on Saturday 11 October 2008 by Inspector 

Khoza, a member of the South Afr ican Pol ice Serv ice ("SAPS"), at 

Si lverton pol ice stat ion in Pretoria. After their arrest, the plaintiffs were 

deta ined f rom approximately 1 7 M 5 on 11 October 2008 until 

approx imate ly 12h15 on Monday 13 October 2008, when they were 
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re leased f rom the police cel ls at the Pretoria magistrate 's court. They 

further al leged that at all relevant t imes Inspector Khoza was act ing within 

the course and scope of his employment as a member of the SAPS. 

2. The plaintiffs al lege that as a result of the wrongfu l act ions of the members 

of the S A P S they each suffered damages in the amount of R226 226,38. 

made up of three dist inct amounts , namely R180 000 for loss of f reedom 

due to wrongfu l arrest and detent ion, R45 000 for impai rment of their 

dignity due to the wrongfu l arrest and detent ion and being accused of 

having commi t ted theft f rom a motor vehicle, and special damages in the 

amount of R1226.38. being the reasonable and necessary fees of the 

plaintiffs' at torney to protect each plaint i f fs rights dur ing the period of their 

detent ion. 

3. The defendant p leaded that the arrests were made on the basis of certain 

informat ion regarding theft out of the motor vehic le of a compla inant . The 

informat ion led the pol ice to the home of the first plaintiff where the arrests 

were ef fected. The defendant accordingly denied that the arrests were 

unlawful and that he was liable for any damages in that regard. 

4. Short ly before the trial commenced , counsel for the defendant conceded 

the meri ts of the matter and informed the court that the only matter that 

remained to be decided was the quantum of the damages of the three 
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plaintiffs. The defendant further placed on record that it had conceded 

that the special damages c la imed by the respect ive plaintiffs, being the 

reasonable and necessary fees of the plaintiffs, were also conceded. 

5. In the light of those concess ions, the facts are common cause. The arrest 

took place on 11 October 2008 at approximately 17h00 at the Si lverton 

police stat ion when the three plaintiffs were arrested wi thout a warrant by 

Inspector Khoza who was act ing in the scope and course of his 

employment . The plaintiffs were detained initially at Si lverton pol ice 

stat ion f rom approximate ly 17h15 on Saturday 11 October 2008 until 

approx imate ly 08h00 on Monday 13 October 2008 w h e n they were taken 

to court. They we re deta ined in the pol ice cel ls at the Pretoria 

magist rate 's court until approx imate ly 12h15 on that day. The charges 

against them were dropped. It is further common cause that the detent ion 

was initially at the instance of Inspector Khoza. but var ious other members 

of the SAPS whose names and ranks are unknown to the plaintiffs, were 

also act ing in the course and scope of their employment , and faci l i tated 

the arrest and detent ion. 

6. A l though nothing much turns on the point, var ious reasons were given for 

the arrest. The first plaintiff testif ied that on Saturday 11 October 2008. 

Constab le Golele initially told the plaintiffs at the first plaintiff 's home that 

they had c o m e there in response to a report that there had been f ight ing at 
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the first p la int i f fs home. Later it was suggested that they were arrested 

for hi- jacking. The plaintiffs' attorney at some point was informed that they 

were arrested for a rmed robbery. However, whi le in detent ion the 

plaintiffs were given a wri t ten notice explaining their const i tut ional rights, 

upon wh ich it w a s writ ten that they had been arrested on a charge of theft 

out of a motor vehic le. 

7. In v iew of the concess ions that the arrest and detent ion were indeed 

unlawful , all that remained in issue at the trial was the appropr iate amount 

to compensate the plaintiffs for the wrong that was done to them; in other 

words , the quantum of damages . The concession in relation to the special 

damages narrowed the matter further to require determinat ion only of the 

amount of general damages to be awarded in respect of the loss of 

f reedom and the impairment of the plaintiffs' dignity due to the arrest and 

accusat ion of having commit ted theft f rom a motor vehic le. 

8. All three plaintiffs test i f ied, as wel l as the plaintiffs' at torney and the 

employer of the second and third plaintiffs. The defendant c losed his case 

wi thout cal l ing any wi tnesses. Much of the ev idence is not contested, and 

any di f ferences that do exist between the part ies relate more to the 

interpretat ion and weight to be at tached to certain aspects of the 

ev idence. 



The first plaintiff is employed as a tracing agent by a f i rm of at torneys in 

Pretoria. At the t ime of the arrest he was 45 years of age. He is 

reasonably wel l educated, having matr iculated and comple ted art isan 

courses qual i fy ing him as a plumber. He worked in var ious posi t ions as a 

p lumber in the past and at one point ran his own business. He has been 

employed as a tracing agent s ince 2005. He is marr ied and is the father 

of three chi ldren. He has never been arrested before for any reason and 

thus the arrest that took place on 11 October 2008 was his first unpleasant 

brush with the law in this fashion. His employer. Mr de Klerk, the 

manag ing director of at torneys De Klerk & Marais Inc., testi f ied that the 

first plaintiff was a t rustworthy worker upon w h o m he placed much rel iance 

and about w h o m he had never received any complaint . The first plaintiff 

testi f ied that the arrest and accusat ions humil iated him and that he was 

affected signif icantly by the fact that his arrest occurred in the presence of 

his 11 year old granddaughter who lives with h im. He test i f ied that the 

members of the S A P S who were in at tendance at the t ime of the arrest 

ignored his at tempts to explain to them that none of the plaintiffs had been 

involved in any al leged cr ime. 

The second plaintiff is 28 years old. He achieved grade 10 at school and 

since 2005 has been work ing as a fitter fitt ing tyres on r ims and as a 

wheel balancing technic ian at a company cal led Supa Quick in Montana 

Crossing in Pretoria. He is not marr ied and lives with the third plaintiff, to 



w h o m he is related. He has been previously arrested on charges of the 

theft a v ideo casset te recorder. He explained that the owner of the v ideo 

cassette recorder had owed him money and was aware of the fact that he 

took it w h e n he refused to pay h im. He remained in custody for a period 

of 5 months and was then caut ioned and d ischarged. Wi th regard to the 

arrest on 11 October 2008, he testi f ied that he too felt humi l iated by the 

arrest, detent ion and accusat ions leveled against h im. Because of the 

arrest and detent ion he was absent f rom work on Monday 13 October 

2008. He was thus required to account for his absence. He fears that this 

has led to a lack of trust between himself and his employer. Contrary to 

this, the second plaintiff 's employer, Mr Horn, testi f ied that he regarded 

the employees (the second and third plaintiff) as t rustworthy and good 

workers . Never theless, the second plaintiff remains concerned about 

percept ions. 

The third plaintiff was 33 years of age at the t ime of the arrest. He has 

grade 7 educat ion. Since February 1997, he has been in stable 

cont inuous employment , work ing with Supa Quick, initially at Centur ion as 

a fitter and a l ignment technic ian, but he too later t ransferred to Montana 

Cross ing. He is marr ied and has nine minor chi ldren, six of w h o m 

currently live him and his wife. He too has previously been arrested. This 

arrest arose as a result of a fa lse complaint by a w o m a n with w h o m he 

had had a love affair, who al leged that he had abducted her 9 year old 
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12. It is c o m m o n cause that the plaintiffs' loss of f reedom lasted f rom their 

arrest at about 17h00 on 11 October 2008 to their release at 12h15 on 13 

October 2008, being approx imate ly 44 hours. 

13. All three plaintiffs testif ied that they were deta ined in the same cell at the 

Si lverton pol ice stat ion in condit ions that were less than sat isfactory. The 

undisputed ev idence establ ishes that each plaintiff only had a thin sponge 

on which to s leep on the concrete floor. The blankets with wh ich they 

were issued were dirty, and in one instance were stained with b lood. Only 

one pi l low was made avai lable to them. There was a toilet s i tuated in the 

cell which was ext remely dirty and the stench f rom this toilet f i l led the cell 

chi ld. Nothing came of this al legation and he was deta ined for only one 

night and then re leased wi thout charge. He also testi f ied that his arrest, 

detent ion and the accusat ions made against him on 11 October 2008 

caused him to feel humi l iated. He compla ined further that the pol ice had 

ignored his protestat ions of innocence. Whi le he was in custody he was 

permit ted to call his wi fe. On the night of his arrest his eight month old 

daughter had a fever and this we ighed heavily on his mind because he 

could not care for his child whi le his wi fe was required to work that 

evening and again the fo l lowing day. He too was concerned about his 

reputat ion at the workp lace when he was required to account for his 

absence. 
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with a dist inct ly unpleasant odour. During the night the plaintiffs were 

unable to gain access to any water, because the only source of water was 

si tuated outs ide the cel l , to which they had access prior to their being 

locked up. The pol ice did not provide them wi th any food f rom the t ime of 

their arrest until approximately 11 hOO on Sunday morn ing, that is the 

fo l lowing day. They testi f ied that they received food f rom their at torney 

when he visi ted them at about 09h00 on the Sunday morn ing. The police 

gave them a cup of tea and dry bread at about 11 hOO on Sunday. There 

is some ambigui ty in the ev idence about the provision of food, in that the 

plaintiffs' at torney seemed to suggest at one stage in his ev idence that he 

had also provided the plaintiffs with food on the Saturday even ing. 

Whatever the case, it is c o m m o n cause at least that the pol ice provided 

food to the plaintiffs for the first t ime about 18 hours after they had been 

arrested. During the night they we re held at the Si lverton pol ice stat ion 

two other deta inees were put into the cell with them. Wh i le deta ined at the 

magistrate 's court in Pretoria they were held together with about 40 to 50 

people. They all testi f ied that they were extremely fearful in that situation 

because many of those who were detained with them appeared to be 

hardened cr iminals. Whether that is in fact so is difficult to say. Though it 

is perhaps reasonable to surmise that certainly some of their fel low 

deta inees at the court cel ls wou ld have been exper ienced cr iminals and 

accord ingly their subject ive fears were understandable in the 



c i rcumstances. No food was provided to them at all by the pol ice on 

Monday 13 October 2008. 

In terms of sect ion 35(2)(e) of the Consti tut ion everyone who is deta ined 

has the right to condit ions of detent ion that are consistent with human 

dignity, including at least exercise and the provision, at state expense, of 

adequate accommodat ion , nutr i t ion, reading mater ial and medical 

t reatment. Fur thermore, sect ion 12(1)(e) of the Const i tut ion provides that 

everyone has the right to f reedom and security of the person, which 

includes the right not to be treated or punished in a cruel , inhuman or 

degrading way. The fai lure to provide await ing trial pr isoners wi th c lean 

blankets, appropr iate bedding and hygienic toilet facil i t ies is 

unquest ionably a denial of their rights to dignity as protected by the 

Const i tut ion. There can be no just i f icat ion for holding pr isoners in the 

condi t ions in which the plaintiffs were held. All that is required to ensure 

that deta inees have appropr iate bedding and hygienic ablut ion and toilet 

facil i t ies is proper management . The demand for addit ional resources 

wou ld be min imal . The conduct of the defendant , through its servants, 

who omit ted to provide the appropr iate means of dignity, is an unjusti f iable 

inf r ingement of the rights of the plaintiffs as deta inees to adequate 

accommodat ion and nutri t ion. 
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15. The inf r ingement of the plaintiffs' consti tut ional rights to dignity was not the 

only infr ingement. Mr de Klerk, the plaintiffs' attorney, tr ied unsuccessfu l ly 

to secure the release of the plaintiffs f rom detent ion. Once he received 

instruct ions, he contacted the invest igat ing officer and ar ranged wi th him 

to meet at the Si lverton police station at 10h00 on Sunday morn ing, 12 

October 2008, with a v iew to having the plaintiffs released f rom detent ion 

on their own recognisances or on pol ice bail. The invest igat ing off icer did 

not keep the appointment . W h e n Mr de Klerk at tempted to contact him on 

his cell phone, as he had been able to do the previous even ing , the 

invest igat ing off icer had swi tched his cell phone off. Mr de Klerk testi f ied 

that before leaving the police stat ion, frustrated in his efforts, he gave his 

bus iness card to the police officers on duty and requested the 

invest igat ing officer to contact h im. 

16. Not long after Mr de Klerk had left the Silverton police stat ion wi thout 

secur ing the release of the plaintiffs, the investigating officer arr ived at the 

pol ice cel ls, and despi te the plaintiffs having informed him that they 

w ished to consult wi th and have their lawyer in at tendance, the 

invest igat ing officer took s ta tements f rom the plaintiffs in the absence of 

their at torney at 12h55, 13h55 and 14h31 respectively. These s ta tements 

were admit ted into evidence as exhibi ts B13, B22 and B32. The conduct 

of the invest igat ing officer resulted in the detent ion of the plaintiffs being 

pro longed and the frustrat ion of the possibil i ty of an earl ier release on bai l . 
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The invest igat ing officer, knowing full wel l that Mr de Klerk w a s the 

plaintiffs' at torney, after not honour ing an ar rangement wi th h im, and no 

doubt aware that he had earl ier been present, went ahead and interv iewed 

the plaintiffs in violat ion of their consti tut ional rights. 

In te rms of sect ion 35(1 )(f) of the Const i tut ion everyone who is arrested for 

a l legedly commit t ing an of fence has the right to be released f rom 

detent ion if the interests of just ice permit, subject to reasonable 

condi t ions. Sect ion 35(2)(b) of the Consti tut ion provides that anyone who 

is deta ined has the right to choose, and to consul t wi th, a legal 

practi t ioner, and to be informed of this right promptly. This provision 

should be read in conjunct ion with section 35(1) which provides that 

everyone who is arrested for al legedly commit t ing an of fence has the right 

to remain si lent and not to be compel led to make a s tatement that could 

be used in ev idence against h im. Legit imate inferences may be drawn 

f rom the l imited ev idence that the investigating officer paid little heed to 

the under ly ing rat ionale of these rights and was not concerned that he 

might infr inge them. Whi le normal ly the police have 48 hours to bring an 

accused before court, where the ev idence is notably insubstant ia l , and the 

of fence not ser ious, the obl igat ion on the authori t ies is to at least we igh 

rationally and judic iously the possibi l i ty of releasing an accused person on 

police bail or their own recognisances. In terms of sect ion 59A of the 

Cr iminal Procedure Act 51 of 1977 an author ised prosecutor may, in 
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respect of the of fences referred to in schedule 7 of the Act, and in 

consul tat ion with the police official charged with the invest igat ion, 

author ise the release of an accused on bail. Thef t of an amount of less 

than R20 000 is a schedule 7 offence. The idea behind this sect ion is that 

in less ser ious of fences the pol ice should deprive accused persons of their 

liberty only as a last resort. Accordingly, the invest igat ing off icer act ing in 

consul tat ion with an author ised prosecutor could indeed have released the 

plaintiffs at an earl ier stage. At the very least he had a duty to entertain 

any representat ions by the plaintiffs' attorney in that regard. By fail ing to 

honour his ar rangement to meet with the plaintiffs' at torney, and his 

unconst i tut ional interrogation of the plaintiffs, the invest igat ing officer was 

in breach of his duty and thus further infr inged the rights to dignity of the 

plaintiffs. 

A s I indicated earlier, the sole issue for determinat ion is the amount to be 

awarded for genera l damages for the injuries suffered by the plaintiffs 

arising out of their loss of f reedom and the impairment of their dignity. The 

courts have given ample direct ion on the correct approach to be fo l lowed. 

In Protea Assurance Co Ltd vs Lamb 1971 (1) S A 530 (A) at 534H - 535A, 

Potgieter JA made the fol lowing observat ion regarding genera l damages : 

"It is settled law that the trial judge has a large discretion to award what he in the 

circumstances considers to be a fair and adequate compensation to the injured 

party for the sequelae of his injuries." 
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In Minister of Safety and Security v Seymour 2006 (6) SA 320 (SCA) at 

325B, Nugent JA added the fol lowing important rider as a guid ing principle 

in the exerc ise of the discret ion. He said: 

"The assessment of awards of general damages with reference to awards made 

in previous cases is fraught with difficulty. The facts of a particular case need to 

be looked at as a whole and few cases are directly comparable. They are a 

useful guide to what other courts have considered to be appropriate but they 

have no higher value that that." 

Deal ing specif ical ly with damages for unlawful arrest and detent ion, 

Nugent JA cont inued (at 326E) as fo l lows: 

"Money can never be more than a crude solatium for the deprivation of what, in 

truth, can never be restored and there is no empirical measure for the loss. The 

awards I have referred to reflect no discernable pattern other than that our courts 

are not extravagant in compensating the oss. It needs also to be kept in mind 

when making such awards that there are many legitimate calls on the public 

purse to ensure that other rights that are no less important also receive 

protection." 

In reaching my conclus ion on an appropr iate amount to be awarded in this 

instance, I have had regard to the fol lowing cases: Minister of Safety and 

Security v Seymour (supra); Louw and Another v Minister of Safety and 

Security and Others 2006 (2) SACR 178 (T); Gellman v Minister of Safety 
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and Security 2008 (1) SACR 446 (W); Olivier v Minister of Safety and 

Security and Another 2008 (2) SACR 387 (W); Ramphal v Minister of 

Safety and Security 2009 (1) SACR 211 (E); Minister of Safety and 

Security v Tyulu 2009 (5) SA 85 (SCA); and Thandane v Minister of Law 

and Order 1991 (1) SA 702 (E). These judgments conf i rm what Nugent JA 

said in Seymour, namely that the awards reflect no d iscernable pattern 

and indicate that our courts are not extravagant in compensat ing the loss 

occas ioned by unlawful arrest and detent ion. The factors that usually 

have s o m e bearing are: the age of the plaintiff, whether or not the arrest 

was for an improper mot ive; whether the plaintiff was manhand led or 

arrested in a humil iat ing, degrading or public manner; the durat ion of the 

detent ion; and whether the plaintiff was compromised in his dignity further 

by reason of him occupying an important office or posi t ion. 

It is obvious f rom the ev idence that all of the plaintiffs suffered humil iat ion 

by reason of the arrest in front of the first plaintiff 's grandchi ld and 

subsequent ly at their p laces of employment when they had to account for 

their absence. The plaintiffs are in reasonable good health and it cannot 

be said that the detent ion, despi te the appal l ing condi t ions, compromised 

their health or physical wel l -being in any way. No doubt, the humil iat ion 

and appal l ing condit ions of the detent ion did have a negat ive emot ional 

impact that may possibly endure. Nevertheless I have the impression that 

the plaintiffs are men of the wor ld and wil l not be too deleter iously af fected 
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at a psychological level. W h a t is however an important considerat ion in 

the present matter is that they were held in condit ions and subjected to a 

period of detent ion and interrogation that unjusti f iably infr inged their 

const i tut ional rights. Counsel for the defendant has urged me to keep in 

considerat ion though that the plaintiffs were granted an opportuni ty to 

make phone calls to their fami ly members and attorney, were deta ined in 

the same cell and not subjected to any physical or posit ive mist reatment 

beyond the omiss ions to which I have already referred. The probabi l i t ies 

are also that the SAPS might not have provided food because food had 

been made avai lable f rom other sources. I am not sure that the latter 

point suff iciently excuses the conduct of the pol ice. Whether food is 

brought in f rom the outside or not, arrested persons have a right to be 

provided with nutrit ion during their period of detent ion and the ev idence, 

as I unders tand it, indicates that they were not offered food until 18 hours 

after they had been deta ined, and then only dry bread and tea. 

Looking at the quantum awarded in previous recent decis ions, the best 

that can be said is that the amounts awarded range f rom between R12 

000 and R90 000. I am unable to f ind any case in which an amount as 

much as R225 000. as sought by each plaintiff, has ever been awarded. 
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22. Bear ing all these c i rcumstances in mind, in my v iew an appropr iate award 

of genera l damages in this case wou ld be the sum of R70 000 for each 

plaintiff. 

23. The plaintiffs' c la ims against the defendant are for unl iquidated damages . 

Mr Prinsloo SC, who appeared for the plaintiffs, requested me to make an 

order in respect of interest effect ive f rom the date of the serv ice of 

s u m m o n s until the date of payment . In terms of the Prescr ibed Rate of 

Interest Act 55 of 1975 it is permissible to recover mora interest on 

amounts awarded by a court wh ich , but for such award , were unl iquidated. 

Once judgmen t is granted such interest shall run f rom the date on wh ich 

payment of the debt is c la imed by the service on the debtor of a d e m a n d 

or summons , wh ichever date is the earlier - sect ion 2A(2)(a) . The word 

"demand" is def ined in the Act to mean a wri t ten demand sett ing out the 

creditor 's claim in such a manner as to enable the debtor reasonably to 

assess the quantum thereof. Mr Prinsloo submi t ted that it was possible 

for the defendant in this case to reasonably assess the quantum once 

s u m m o n s was issued. I agree. Accordingly. I shall order interest to run 

as requested. 

23. In the premises. I issue the fol lowing orders: 
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i) The defendant is ordered to pay each plaintiff the amount of 

R71 226,38, together with interest on such amount at the 

rate of 15 .5% per annum a tempore morae f rom the date of 

service of summons to the date of payment . 

ii) The defendant is ordered to pay the plaintiff 's costs. 

JR M U R P H Y 
J U D G E OF T H E HIGH C O U R T 
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