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[1] O n 11 March 2005 and at Benoni an insta l lment sa le 

ag reemen t w a s conc luded be tween the appl icant and the respondent 

in t e rms w h e r e o f the appl icant pu rchased a motor veh ic le va lued at 



R56 267 .70 f r om the responden t . In te rms of t he ag reemen t the 

appl icant had an obl igat ion to pay month ly ins ta l lments of R962.55. 

S h e defau l ted in her month ly paymen ts . As at A u g u s t 2008 she was 

in ar rears in the amoun t of R2 051 .78 . 

[2] As the Nat iona l Credi t Act No. 34 of 2 0 0 5 ("the NCA") was 

appl icab le , the responden t de l i vered to the appl icant a not ice in te rms 

of sect ion 129 thereof . Th is w a s de l ivered at an add ress other than 

the add ress wh i ch w a s g iven by t he appl icant as domicilium citandi et 

executandi. Th is not ice w a s apparent ly ignored. T h e appl icant has 

g iven conf l ic t ing ve rs ions in regard to the receipt of the not ice. In her 

f ound ing aff idavi t she avers that the not ice was de l i vered to her in the 

address g iven there in . In her reply ing aff idavit she den ies that she 

rece ived the not ice. I wil l deal wi th th is aspect later in th is j udgment . 

[3] O n 18 N o v e m b e r 2008 after returning f r om her work the 

appl icant f ound s u m m o n s a t tached to the door of her f lat whe re she 

w a s res id ing . Th i s is the s a m e address at wh i ch t he not ice was 

de l ivered. S h e had ten days wi th in wh ich to enter appea rance to 

de fend . T h e ten day per iod expi red on or about 2 D e c e m b e r 2008. 



Accord ing to her it w a s after the serv ice of s u m m o n s that she real ized 

that her " f inancia l posi t ion was in a mess" . S h e consu l ted a debt 

counse l lo r wi th a v iew to apply fo r a debt rev iew in t e rms of sect ion 

86 of the NCA. S h e w a s adv ised to enter appea r anc e to de fend the 

mat te r and se rved t he responden t th rough Its a t to rneys wi th such 

not ice on a Fr iday w h i c h w a s the 5 t h of D e c e m b e r 2008 . Apparent ly 

by that t ime the responden t had a l ready app l ied for defaul t j udgment , 

hav ing d o n e so on 3 D e c e m b e r 2008 , dies for en ter ing appearance to 

de fend hav ing exp i red on 2 December 2008. 

[4] O n 8 D e c e m b e r 2008 defaul t j u d g m e n t w a s g ran ted by the 

Regis t rar of th is court . It is this j u d g m e n t that the app l icant seeks to 

resc ind. In the not ice of mot ion she also sough t an order of costs 

aga ins t the responden t . T h e appl icat ion is b rought in te rms Rule 

31(2) (b) of the Un i fo rm Rules of th is court . T h e responden t opposes 

both the resc iss ion and the order of costs. 

[5] Mr. Mo l lon tze , w h o appeared for the appl icant , submi t ted that 

the re are two ma in g r o u n d s for the resciss ion. First, he submi t ted that 

the j u d g m e n t w a s not s u p p o s e d to have been g ran ted in the face of 



the not ice of in tent ion to de fend the matter. S e c o n d , because the 

not ice in t e rms of sec t ion 129 of the N C A w a s de l ivered to an 

address other t h a n the chosen domicilium citandi et executandi by 

the appl icant s u c h not ice w a s defect ive. He fur ther submi t ted that the 

issuing of s u m m o n s w a s , in v iew thereof , a defect ive s tep. T h e latter 

a rgumen t is based on the prov is ions of sect ion 130(1) of the N C A 

wh ich prov ides that "(1) Subject to subsection (2), a credit provider 

may approach the court for an order to enforce a credit agreement 

only if, at that time, the consumer is in default and has been in default 

under that credit agreement for at least 20 business days and-

(a) at least 10 business days have elapsed since the credit 

provider delivered a notice to the consumer as 

contemplated in section 86 (9), or section 129 (1), as the 

case may be; 

(b) in the case of a notice contemplated in section 129 (1), 

the consumer has-

(i) not responded to that notice; or 

(ii) responded to the notice by rejecting the credit 

provider's proposals; and 



the not ice of in tent ion to de fend the matter. Second , because the 

not ice in t e rms of sec t ion 129 of the N C A w a s de l ivered to an 

address other t h a n t he chosen domicilium citandi et executandi by 

the appl icant such not ice w a s defect ive. He fur ther submi t ted that the 

issuing of s u m m o n s w a s , in v iew thereof , a defect ive s tep. T h e latter 

a rgumen t is based on the prov is ions of sect ion 130(1) of the NCA 

wh ich prov ides tha t "(1) Subject to subsection (2), a credit provider 

may approach the court for an order to enforce a credit agreement 

only if, at that time, the consumer is in default and has been in default 

under that credit agreement for at least 20 business days and-

(a) at least 10 business days have elapsed since the credit 

provider delivered a notice to the consumer as 

contemplated in section 86 (9), or section 129 (1), as the 

case may be; 

(b) in the case of a notice contemplated in section 129 (1), 

the consumer has-

(i) not responded to that notice; or 

(ii) responded to the notice by rejecting the credit 

provider's proposals; and 
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[6] It w a s not canvassed in the pape rs as to whe the r or not at the 

t ime w h e n the j u d g m e n t was g ran ted , the Registrar w a s aware of the 

not ice of in tent ion to de fend . I am not sure as to whe the r had the 

Regis t rar been a w a r e of the not ice he wou ld have still g ran ted the 

defaul t j u d g m e n t . In the absence of any ev idence that he w a s aware 

or that the not ice w a s in the cour t f i le, I a m const ra ined to f ind that he 

was not a w a r e that the not ice o f intent ion to de fend had been 

de l i vered . 

[7] Ru le 31 (2) of the Uni form rules of court prov ides 

"(2) (a) "Whenever in an action the claim or, if there is more than 

one claim, any of the claims is not for a debt or liquidated 

demand and a defendant is in default of delivery of notice 

of intention to defend or of a plea, the plaintiff may set the 

(c) in the case of an installment agreement, secured loan, or 

lease, the consumer has not surrendered the relevant 

property to the credit provider as contemplated in section 

127." 
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action down as provided in subrule (4) for default 

judgment and the court may, after hearing evidence, grant 

judgment against the defendant or make such order as to 

it seems meet. 

(b)A defendant may within 20 days after he has 

knowledge of such judgment apply to court upon notice 

to the plaintiff to set aside such judgment and the court 

may, upon good cause shown, set aside the default 

judgment on such terms as to it seems meet." 

In Co lyn v T iger F o o d Industr ies Ltd t/a M e a d o w Food Mil ls 

(Cape) 2 0 0 3 (6) SA 1 (SCA) at 9C-F it was s ta ted that : 

"(i)n order to succeed an applicant for rescission of a judgment taken 

against him by default must show good cause (De Wet and Others v 

Western Bank Ltd (supra)). 18 The authorities emphasise that it is 

unwise to give a precise meaning to the term 'good cause'. As 

Smalberger J put it in HDS Construction (Pty) Ltd v Wait: 

'When dealing with words such as "good cause" and "sufficient 

cause" in other Rules and enactments the Appellate Division 

has refrained from attempting an exhaustive definition of their 

meaning in order not to abridge or fetter in any way the wide 
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discretion implied by these words (Cairns' Executors v Gaarn 

1912 AD 181 at 186; Silber v Ozen Wholesalers (Pty) Ltd 1954 

(2) SA 345 (A) at 352 - 3). The Court's discretion must be 

exercised after a proper consideration of all the relevant 

circumstances.' 

With that as the underlying approach the Courts generally 

expect an applicant to show good cause (a) by giving a 

reasonable explanation of his default; (b) by showing that his 

application is made bona fide; and (c) by showing that he has a 

bona fide defence to the plaintiff's claim which prima facie has 

some prospect of success (Grant v Plumbers (Pty) Ltd, HDS 

Construction (Pty) Ltd v Wait supra, Chetty v Law Society, 

Transvaal)"(footnotes omitted). 

[8] In order to de te rm ine whether or not the app l icant has sat isf ied 

t he requ i remen ts re fer red to in the Co lyn 's case above it is 

necessary f i rst to refer to the not ice in te rms of sect ion 129. That 

not ice w a s de l i ve red to the s a m e address as the s u m m o n s . I f ind 

the re fo re that , desp i te the denia l of receipt thereof, the appl icant d id 

rece ive it. Acco rd ing l y the respondent w a s ent i t led to approach the 
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court after the lapse of ten days o f del ivery of the not ice. Af ter receipt 

of the not ice t he app l icant did no th ing until she rece ived s u m m o n s 

and only t hen did she take steps. No exp lanat ion has been prof fered 

as to w h y the not ice w a s ignored. 

[9] T h e a b o v e f ind ing d isposes of the a rgumen t of Mr. Mol lentze 

that the issu ing of s u m m o n s was a defect ive step. 

[10] Has the app l icant s h o w n tha t she has a bona f ide de fence to 

the respondent ' s c la im wh ich prima facie has s o m e prospect of 

success? Mr. G r o e n e w a l d , who appea red for the respondent a rgued 

that the resc iss ion appl icat ion is brought solely to de lay the 

respondent ' s c la im and that the appl icant has no bona f ide de fence . 

In my v iew t he app l icant has not s h o w n that she has a bona fide 

defence to the c la im. S h e b reached the contract by defau l t ing to 

m a k e month ly paymen ts . Her exp lanat ion for the defaul t is that her 

f inancia l pos i t ion is in a "mess" . Her technica l de fence of fa i lure to 

comp ly w i th t he prov is ions of sect ion 129 cannot be sus ta ined. T h e 

a rgumen t that b e c a u s e the not ice w a s sent to an address other the 

one chosen as her domicilium address is un tenab le . In my v iew w h e n 
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in terpret ing the prov is ions of sec t ion 129 one must bear in mind that 

the rat ionale beh ind it is to "draw the default to the notice of the 

consumer in writing and propose that the consumer refer the credit 

agreement to a debt counsellor, alternative dispute resolution agent, 

consumer court or ombud with jurisdiction, with the intent that the 

parties resolve any dispute under the agreement or develop and 

agree on a plan to bring the payments under the agreement up to 

date". T h e ob ject of the sect ion is not to permit techn ica l ob ject ions 

wh ich wou ld m a k e it imposs ib le to enforce the r ights of the credit 

prov ider as e m b o d i e d both in the N C A and the sale ag reement . 

[11] In t e rms of sec t ion 97(2) the app l icant was ob l iged to adv ise the 

responden t of her change of res idence and whe re the motor vehic le 

was kept. T h e sect ion prov ides that "until the termination of an 

agreement to which this section applies, the consumer must inform 

the credit provider, in the prescribed time, manner and form, of any 

change concerning-

(a) the consumer's residential or business address; 

(b) the address of the premises in which any goods that are subject 

to the agreement are ordinarily kept; and 
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(c) the name and address of any other person to whom possession 

of the goods has been transferred." T h e app l icant fai led to 

comp ly w i th th is sec t ion . Mr. Mol lentze refer red m e to the case 

of M u n i e n v B M W Financia l Serv ices (SA) (Pty) Ltd and 

A n o t h e r 2010 (1) S A 543 (KZD) as the author i ty for the 

propos i t ion that if t he credit prov ider does not del iver the not ice 

to the chosen domicilium the not ice is defec t ive . 

[12] In M u n i e n ' s case Wal l i s J he ld that regard be ing had to the 

m a n n e r of de l ivery of the not ice as prescr ibed in the regulat ions 

pub l i shed under the NCA it is not necessary that the not ice must 

have been rece ived by the consumer . It is the send ing of the not ice 

that is dec is ive . In his v iew if t he credit p rov ider has used the 

me thods of de l ivery p rescr ibed in the regu la t ions it suf f ices for 

comp l i ance w i th sec t ion 129 as long as the not ice has been sent to 

the chosen domicilium address . This reason ing w a s based on the 

p remise that the credi t prov ider has no way of know ing whe the r or not 

the not ice w a s rece ived by the consumer . In his v iew it is i r relevant 

whe the r or not the c o n s u m e r had received the not ice. 
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[13] In my v iew w h e r e the consumer , as in th is case, fai ls to adv ise 

the credit prov ider of the change of address , the credit prov ider is 

ent i t led to del iver the not ice whe reve r the c o n s u m e r is to be found , 

w h e r e th is is poss ib le . O n e must bear in mind that the credit prov ider 

is ent i t led to repossess the goods upon defaul t of month ly paymen ts . 

To a rgue that repossess ion of the g o o d s at an add ress other than the 

chosen domicilium is un lawfu l wou ld be untenab le an unreal ist ic. Th is 

wou ld open a ga te for unsc rupu lous c o n s u m e r s to choose a non 

ex is tent add ress as a chosen domicilium address so as to defeat the 

ob jec ts of the NCA. If it w a s the intent ion of Wal l i s J in Mun ien 's case 

that if t he not ice is de l ivered and rece ived by the c o n s u m e r at an 

address other t han the chosen domicilium (no tw i ths tand ing that the 

c o n s u m e r res ides at tha t address) such not ice is defect ive I see 

th ings di f ferent ly. In my op in ion the app l icant 's de fence in th is regard 

is f l imsy and mus t be re jec ted. 

[14] W i th regard to a rgumen t that the j udgmen t w a s g ran ted in error 

because the not ice of intent ion to de fend w a s de l ivered before the 

da te on wh i ch t he j u d g m e n t w a s g ran ted I f ind that the not ice w a s 

f i led after the ho rse had bol ted and there fore no error was commi t ted . 
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If a l i t igant s l umbe r and the p resc r ibed procedura l s teps are fo l lowed 

by the other par ty such l it igant mus t suffer the consequences . Even if 

I am w r o n g on t he f ind ing that there w a s no error ( regard be ing had to 

the prov is ions of Ru le 19(5) of t h e Uni form Rules of cour t ) in my 

op in ion t he app l i can t has not s h o w n a bone fide de fence to 

respondent ' s c la im, bear ing in mind my f ind ing that sect ion 129 of the 

NCA has been comp l ied wi th . Consequen t l y the second de fence 

must a lso fai l . Accord ing ly I f ind that the appl icant has fa i led to 

establ ish the requ i remen ts as fo rmu la ted in Co lyn 's case supra and 

in the result I m a k e the fo l lowing order. 

The app l ica t ion is d i sm issed wi th costs . 
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