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CASE NO: 3492/2010 

DATE: 2010-03-02 

!n the matter between 

G O L D E N T H R E A D LIMITED _ Appl icant 

and ^ a ^ c 

P E O P L E W H O INTEND INVADING 
PORTION R25 OF FARM MOOIPLAATS 355JR 
T S H W A N E , GAUTENG AND 2 OTHERS Respondent 

J U D G M E N T 

RABIE J : This is an appl icat ion for the evict ion of persons who have 

invaded the property of the appl icant known as Port ion R25 of the 

fa rm Mooip laats in the distr ict of Tshwane in the Gauteng province and 

for the conf i rmat ion of an inter im order prevent ing others f rom also 

invad ing the proper ty in order to reside there. 

iAfrica Transcript ions (Pty) Limited/hvr ^/J (/J j / ^ j 

IN THE HIGH COURT OF S O U T H AFRICA 

(NORTH GAUTENG HIGH COURT. PRETORIA) 

i 
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The appl icant is the o w n e r of Port ion R25. it fal ls wi th in the 

jur isdict ion of the third respondent , the City of Tshwane Metropol i tan 

Municipal i ty. The property is vacant land of some 50 hectares in 

extent. The appl icant had ear l ier a t tempted to develop this p iece of 

land but was unsuccessfu l as the area w a s found to be dolomit ic and 

unstable and not fit for res ident ia l purposes . 

For background pu rposes , the fo l lowing sal ient aspects may 

be briefly referred to . The app l icant was earl ier also the owner of 

Port ion R18 which lies d i rect ly to the east of Port ion 25. Probab ly due 

to urbanisat ion and over popula t ion of formal resident ial a reas , people 

moved onto Port ion R18. 

In 2004 Port ion R18 w a s expropr iated f rom the appl icant and 

the informal set t lement b e c a m e known as I tereleng. I tereleng became 

over populated and its inhabi tants and probably others f rom e lsewhere 

started to move onto the a rea immediate ly to the east thereof , namely 

Port ion R15. 

Port ion R15 be longs to a company PPC Aggrega te Quar r ies 

(Pty) L imi ted. This invasion of the land of PPC Aggrega te Quarr ies 

(Pty) Limited occurred late in 2009 and resulted in the company 

successful ly obtaining an evict ion order during December 2009 to 

evict the unlawful occup iers . 

The evict ions sparked off v iolent c lashes which even af fected 

the nearby suburb of Laud ium, which is an old and sett led suburb of 

Tshwane. The mayor of Tshwane visi ted the area and m a d e promises 

to the people, inter a l ia, that land would be made ava i lab le c lose by. 
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Nothing came of these and other promises but the inhabitants 

apparent ly saw th is as a l icence to invade the land of the applicant 

which l ies, as I have sa id , a lso next to I tereleng, but on the other side 

f rom Portion R15, name ly to the east thereof. 

This land invas ion commenced in December 2009. According 

to the respondents , that is the unlawful occupiers and those intending 

to move onto Por t ion R25, people started to move onto the land 

already in Augus t 2009. Accord ing to the aer ia l photographs of 15 

September 2009 and even later photographs of the area, however, 

10 this is not the case . From these photographs no shacks can be 

discerned on Por t ion R25. 

By the midd le of December 2009, the appl icant not iced that 

some 30 shacks had sprung up on Portion R25 and peop le were still 

erect ing s t ructures. All a t tempts to get hold of respons ib le employees 

especial ly in the Hous ing Depar tment of the th i rd respondent , were 

unsuccessfu l . A round 11 January 2010 the shacks on Port ion R25 

were demol i shed . The appl icant had no hand in this and it appears 

to have been done by the contractor who w a s assist ing PPC 

Aggregate Quar r ies (Pty) Limited enforcing the evict ion order they had 

20 obta ined. 

However , f rom 15 January 2010 the appl icant saw that shacks 

were again being erected on Port ion R25. The appl icant approached 

the third respondent but was advised that the munic ipal i ty would not 

J 
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protect the appl icant and that the appl icant must appoint its own 

at torneys. This the appl icant d id . 

On 21 January 2010, the appl icant obtained two urgent orders 

f rom this court . The one w a s for an inter im interdict to prevent 

persons f rom invading Port ion R25 and the other was to obtain 

permiss ion f rom the court to serve the evict ion appl icat ion and 

re levant not ice in terms of Ac t 19/1998 on those who have already 

unlawful ly occupied Port ion R25. 

The return day for the interim interdict was 9 February 2010. 

On that day, so I was in formed, the court refused an appl icat ion for a 

pos tponement by the respondents , but the appl icant never theless 

gave the respondents addi t ional t ime to respond to the appl icat ion. 

This court thus had before it the return day of the one appl icat ion as 

wel l as the evict ion appl icat ion in respect of the unlawful occupiers . 

The respondent 's case is that at present there are at least 

between 300 to 400 shacks al ready on this property. Accord ing to the 

respondents an evict ion order wou ld be fut i le s ince the unlawful 

occupants wou ld then simply move to the property of another pr ivate 

owner. They say that the occupants f rom I tereleng, which is over 

c rowded and where occupants suffer at the hands of so-cal led land 

owners who rent property out at exorbi tant pr ices, have moved onto 

Port ion R25. 

Serv ices are a lmost non-existent in I tereleng. The l iving 

condi t ions are ext remely poor. Some occupants of Port ion R25 also 
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came f rom other areas. Many are in all probabi l i ty unlawful 

immigrants . Accord ing to the respondents most of the. occupants of 

Port ion R25 are young people who cannot afford hous ing. 

The respondents expressed their sympathy for the appl icant 's 

property rights and the fact that it is suffer ing ser ious damage and loss 

but say that the only pract ical remedy l ies in the third respondent , the 

municipal i ty, expropr iat ing the land and to al low the people to settle 

informal ly on this piece of land . 

The main thrust of the respondent 's case was in fact directed 

10 at the third respondent , who has not done anyth ing to address the 

prob lems of the people of the area and who , accord ing to the 

respondents , have just made empty promises. The respondents 

noted that they require t ime to br ing an act ion against the third 

respondent as welt as the Gauteng Hous ing Author i t ies to enforce 

their bas ic min imum housing r ights. 

I have already noted dur ing the hear ing that the third 

respondent is consp icuous in its absence . It is a very sad state of 

affairs, especial ly as the third respondent is the one body which is 

const i tut ional ly bound to address the problem which exists. They 

20 have not only fa i led dismal ly in that respect and has done so for many 

years , but they have not even at tended this hear ing to assist the court 

to come to a dec is ion. The third respondent mere ly br iefed counsel 

on a watch ing brief. 
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Further regarding the facts I can add that the ev idence of the 

appl icant regarding the number of people and shacks on Port ion R25 

is to be preferred above that a l leged by the respondents . Aerial and 

other photographs support the appl icant 's version and also accords 

wi th the respondents own vers ion that people were evicted f rom 

Port ion R25 after the evict ion obta ined in respect of Portion R15. 

During January 2010, there were about 30 shacks on Port ion 

R25. If there were shacks in September , it would have been a very 

smal l number. The interdict obta ined by the appl icant in January did 

10 not help much and new occupants moved onto the land despi te the 

order and the pubi icat ion thereof . 

At present the number has grown to around 170 shacks . 

New shacks are still be ing erected with new people jo in ing the ranks 

of the other unlawful occupants . It seems clear and this was not 

d i spu ted , that wi th in a short space of t ime the land of the appl icant 

would be swamped by unlawful occupants . 

There can be no doubt that no case has been made out w h y 

the interdict prevent ing anyone f rom enter ing upon the land and to 

sett le there, should not be conf i rmed. A case may very well be m a d e 

20 out that the third respondent is under some duty in respect of the 

people of I tereleng and others who want to occupy Port ion R25. 

Someth ing wh ich , or the extent whereof , is not for this court to dec ide 

at this point, but no such duty exists for the appl icant. 

•J 
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The right of access to adequate hous ing is not one 

enforceable at c o m m o n law or in terms of the const i tu t ion against an 

individual land owne r and in no legislation has the state t ransferred 

this obl igation to such owner. See President of the Republic of South 

Africa and Other v Modderklip Boerdery (Pty) L imited (Agri SA and 

Legal Resources Cent re , amic i curiae) 2004 (6) SA 40 (SCA)) . I 

should add that no such duty was suggested on behalf of any of the 

respondents in the present appl icat ion. 

Regard ing the posi t ion of those who had al ready invaded 

10 Port ion R25, the same pr incip le as aforesaid appl ies , except that the 

provisions of the Prevent ion of Illegal Evict ion f rom the Unlawful 

Occupat ion of Land Act 19/1998 ("the Act") have to be appl ied and 

considered. T h e r e can be no doubt that the respondents who have 

invaded Por t ion ' R25 are unlawful occupiers in te rms of the Act. 

Further that they have been on Portion R25 for less than six months. 

The procedural prerequis i tes for an appl icat ion to evict the unlawful 

occupiers have also been compl ied wi th. Wha t remains is for this 

court to cons ider sect ion 4(6) of the Act. It p rov ides as fo l lows: 

'4(6) If an unlawful occupier has occup ied the land 

20 in quest ion for less than six months at the 

t ime when the proceedings are in i t ia ted, a 

cour t may grant an order for ev ic t ion if it is of 

the opinion that it is just and equi tab le to do 

so, after consider ing all the re levant 



3492/10-hvr 
2010-03-02 

8 JUDGMENT 

c i rcumstances, inc luding the rights and needs 

of the elderly, ch i ld ren , d isabled persons and 

households headed by w o m e n . 

Th is court has to cons ider whether it would be just and 

equi table to evict the respondents and in this process consider all the 

relevant c i rcumstances. I should add , as I have indicated above, that 

there does not appear to be any elder ly persons, chi ldren, d isabled 

persons or households headed by w o m e n , on Portion R25. In the 

answer ing aff idavit f i led on behalf of the respondents, no such 

10 a l legat ion or even a suggest ion to that effect, was made. 

In fact , it was stated that young people had moved onto the 

property. It w a s also not suggested dur ing argument that the rights 

and needs of the elderly, ch i ldren, d isabled persons and households 

headed by w o m e n , were relevant cons idera t ions. 

Sect ion 4(8) and (9) then prov ide as fo l lows: 

"4(8) If the court is sat isf ied that all the 

requirements of this sect ion have been 

compl ied with and that no val id defence has 

been raised by the un lawfu l occupier, it must 

20 grant an order for the evict ion of the unlawful 

occupier, and de te rmine -

(a) a just and equi tab le date on which the 

unlawful occup ier must vacate the land 

under the c i rcumstances ; and 
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(b) the date on which an evict ion order may 

be carr ied out if the unlawful occupier 

has not vaca ted the land on the date 

con templa ted in paragraph (a). 

(9) In determin ing a jus t and equi table date 

contempla ted in (8) , the court must have 

regard to all re levant factors, including the 

period the un lawfu l occupier and his or her 

fami ly have res ided on the land in quest ion." 

10 As to the quest ion whether it would be just and equi table to evict the 

respondents , I consider that they have moved onto the property 

because an empty piece of land to live on , would be better than 

having to live in the over populated area of I tereleng. 

I must take note of the condi t ions in I tereleng. Unfortunately 

the respondents who have come from other p laces have not informed 

the court of such. It was submi t ted on behalf of the respondents that 

there is nowhere for the respondents to go and that they wou ld simply 

invade the next p iece of open land. 

It was submit ted that the appl icant as owner should accept its 

20 fate and sue the state for rent and/or damages and/or for 

expropr iat ion of the land in quest ion. The rights of the appl icant were 

not d isputed by the respondents . The damage and in fact the 

complete loss of this land was also not d isputed. 
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The fact that most of the present occupiers have done so in 

contempt of a court order was also c o m m o n cause. It was also not in 

dispute that the occupiers wou ld s t rengthen their posit ion viz a viz the 

appl icant as t ime goes by. It was not d isputed that the respondents 

have no defence in common law. 

It was submi t ted, however , as I have ind icated, that it is 

const i tut ional ly untenable for the owner of pr ivate land to object to a 

land invasion if the unlawful occupiers have nowhere else to go. This 

was in reality the only de fence offered by the respondents . 

10 In the present mat ter the appl icant real ised that if it a l lowed 

the situation to carry on, the land would soon be fi l led to capaci ty and 

after some t ime the occupants might start to establ ish rights 

wh ich would make it very diff icult and even impossib le to protect its 

property. In casu the appl icant acted immediate ly through the judicial 

sys tem. It obtained the re levant relief swift ly and as soon as was 

poss ib le . Despite that, the occupants s t reamed onto the land. 

These facts are, in my view, re levant factors to consider. The 

fact that the respondents have been on the land in quest ion for a 

relat ively short period of t ime, is also a relevant factor which I have to 

20 consider. I also consider re levant that there is no infrastructure or 

even basic services on the property. There is no water, no electricity, 

sewerage or any other serv ices. The land is in any event dolomit ic 

and unstable and not fit for resident ial purposes as I have indicated 

above . 

J 
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solution to the hous ing needs of the respondents . The not ion that 

the third respondent wou ld in future expropr ia te the area 

for residential purposes , there fore , does not seem to be a realistic 

opt ion. 

The appl icant was and is entit led to protect its property. It 

does not carry the burden to supply the present and any would-be 

land invaders w i th accommoda t i on . The appl icant acted with all due 

speed to protect its r ights by lawful means. The appl icant was 

10 entit led to do that . The court must be able to protect its c i t izens, in 

this case the app l icant , f rom the unlawful destruct ion of its property by 

others who have no right to do so. 

To d ismiss the appl icant 's appl icat ions wou ld amount to a 

stamp of approva l by this court on unlawful land invasions despi te the 

c i rcumstances. The respondents know that they have acted 

unlawful ly. Tha t w a s never in d ispute. In fact, they respected the 

appl icant 's proper ty for many years whi le they remained on the area 

known as I tere leng. They also did not move onto Port ion R25 late in 

2009 but moved onto Port ion R15. Only when they were evicted 

20 f rom that por t ion, did they dec ide to move onto the property of the 

appl icant. 

There is another aspect which I consider re levant. The area 

directly south of i te re leng, wh ich is also part of Port ion 18, belongs to 

the third respondent . Accord ing to the appl icant, the persons who 
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wan t to move anywhere or want to come and l ive in the area, can 

move onto that part to the south of i tere leng. They would then still be 

on land belonging to the third respondent . 

It is in any event an area wh ich appears to be much larger, 

accord ing to the aerial photographs, than Port ion R25. It was 

suggested that the area was probably not chosen by the unlawful 

occupants because it lies further away from the tarred road border ing 

Port ion R18 to the north and is there fore less access ib le . Port ion 

R25, wh ich belongs to the appl icant, a lso borders the tarred road and 

10 is thus c loser to the road than the southern part of Port ion R18. 

I am not suggest ing that the respondents again take the law 

into their own hands and to invade that port ion of land, but what I do 

say is that if the third respondent would take its responsibi l i t ies 

ser iously, it might f ind real solut ions to the desperate pl ight of its 

c i t izens. However, on the facts of th is case, it is not incumbent on 

this court to necessar i ly consider al ternat ive accommodat ion and the 

third respondent has refused to assist this court in possibly mak ing a 

more posi t ive order. 

20 wi th in the narrow facts before me and accord ing to what c o m m o n 

sense dictates. I have taken note, however, of the aforesaid facts and 

it wou ld appear that there might still be some light in the tunnel for the 

respondents . 

As such I have to adjudicate the d ispute between the part ies 
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In my v iew and hav ing regard to ail the c i rcumstances, I f ind 

that it would be just and equi tab le to evict the respondents and that 

no valid defence has been ra ised by the respondents . In the result 

the respondents should be ev ic ted . 

The only aspect wh ich remains is the determinat ion of a just 

and equitable date on wh ich the unlawful occupiers must vacate 

Port ion R25 and the date on wh ich an evict ion order may be carried 

out if they have not vacated the land. 

In determin ing a just and equi table date in respect of the 

aforesa id , I must have regard to all re levant factors, including the 

period the respondents and their fami l ies, where appl icab le , have 

resided on the land. In my v iew the respondents who have occupied 

Port ion R25 have been there for a relat ively short period of t ime. In 

fact , the bulk of the occupants only moved onto the land after the 

court order in January of this year, approx imate ly a month ago, and 

also in def iance thereof . 

In my v iew a per iod of four weeks should be more than ample 

t ime to afford the occupants the opportuni ty to vacate the property 

and that the evict ion order may be carr ied out on the day fol lowing 

such period in respect of those who have not vacated the land. 

In the result the fo l lowing order is made : 

O R D E R 

1. The rule nisi granted on 21 January 2010 is con f i rmed. 
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2. The persons in occupat ion of Port ion R25 of the Farm 

Mooip laats, JR/355, Tshwane Gauteng (Port ion R25) are 

hereby evicted f rom Port ion R25 and shal l vacate Port ion R25 

by not later than 29 March 201 0. 

3. The persons in occupat ion of Port ion R25 are hereby ordered 

to demol ish and remove their structures and/or shacks f rom 

Port ion R25 by not later than 29 March 2010. 

4. In the event of any persons in occupat ion of Port ion R25 

fai l ing to comply with the order in paragraphs 2 and 3 above, 

the sheriff of this court is hereby author ised and ordered to 

evict any and all occupiers on Port ion R25 from Port ion R25, 

f rom 1 Apri l 2010 . 

5. The sheriff of th is court Is hereby author ised and ordered to 

demol ish and remove any and all s t ructures and/or shacks 

ment ioned in paragraph 3 above f rom Port ion R25 f rom 1 

April 2010. 

6. The sheriff of this court is hereby author ised and ordered to 

request any person including members of the Tshwane Metro 

Pol ice and members of the South Afr ican Pol ice Services to 

assist him in the ev ic t ion, demol i t ion or removal of the 

occupiers of Port ion R25 and/or their structures and/or their 

shacks f rom Port ion R25. 

7. The first and second respondents are ordered joint ly and 

several ly to pay the appl icant 's costs of suit. 



CASE NO: 3492/2010 

IN THE H I G H COURT OF SOUTH AFRICA 
( N O R T H GAUTENG H I G H C O U R T , P R E T O R I A ) 

PRETORIA 01 MARCH 2010 

BEFORE THE HONOURABLE MR JUSTICE RABIE 

in the matter between: 

GOLDEN THREAD LIMITED APPLICANT 

AND 

THE PEOPLE WHO INTEND INVADING PORTION 25 OF THE 
FARM MOOIPLAATS 355/JR, TSHWANE, GAUTENG 
THE PEOPLE WHO INVADED PORTION 25 OF THE 
FARM MOOIPLAATS 355/JR, TSHWANE, GAUTENG 
THE CITY OF TSHWANE METROPOLITAN MUNICIPALITY 

HAVING HEARD counsel(s) for the party(ies) and having read the documents 
filed of record 

IT IS ORDERED 

1. THAT the rule nisi granted on 21 January 2010 is confirmed. 

2. THAT the persons in occupation of Portion R25 of the Farm 
Mooiplaats, JR/355, Tshwane, Gauteng (Portion R25), are hereby 
evicted from Portion R25 and shall vacate portion R25 by not later than 
29 March 2010. 

3. THAT the persons in occupation of Portion R25 are hereby to demolish 
and remove their structures and/or shacks from Portion R25 by not 
later than 29 March 2010. 

4. THAT in the event of any persons in occupation of Portion R25 failing 
tc comply with the order in paragraphs 2 and 3 above, the Sheriff on 
this Court is hereby authorized and to evict any and all occupiers of 
Portion 25 from Portion R25 from 1 April 2010. 

5. THAT the Sheriff of this Court is hereby authorized and to demolish 
and remove any and all structures and/or shacks mentioned in 
paragraph 3 above from Portion R?5 from 1 April 2010. 

1 b l RESPONDENTS 

2 n d RESPONDENTS 
3 r d RESPONDENTS 


