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ORDER

On appeal from: North Gauteng High Court, Pretoria (PretoriusJ and

Hiemstra AJ, sitting as court of appeal):

1 The appeal against the conviction on count 1 isdised.

2 The appeal against the conviction on count 2 ilghand the conviction is set
aside.

3 The appeal against the sentence of life imprisotmsaupheld. The sentence is
set aside and replaced with the following:

‘The accused is sentenced to 20 years’ imprisonment

JUDGMENT

SALDULKER AJA (MAYA, TSHIQI AND PILLAY JJA AND MBHA AJA,
CONCURRING):

[1] The appellant, Mr Nelson Mphathalatse Tladi, wasargbd in the

Thabamoopo Regional Court, Limpopo, on two couritsape. He pleaded not
guilty and tendered a plea explanation in terms bi5 of the Criminal Procedure
Act 51 of 1977 (the CPA). In his plea, he admitteding sexual intercourse with
the complainant but pleaded that it was consenstmlwas convicted on both
counts and sentenced to life imprisonment. On 3@y 2011, an appeal against
his convictions and sentence was dismissed by tmthNGauteng High Court,

Pretoria. He now appeals against his convictiorts sentence with the leave of

the high court.
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[2] The state led the evidence of the complainant aat af an independent

witness, Ms Mpho Koma. A J88 (a medical report clatgal by an authorised
medical practitioner) together with a DNA report rerealso submitted into

evidence.

[3] The version of the complainant was as follows: Awbthe time of the rape
she was involved in an extra-marital relationshiphwhe appellant’s younger
brother Michael. On 15 January 2005, she was cotdby Michael’s wife, who

then confiscated her hand bag and Michael’'s cellpfeone. Michael then gave
the complainant the appellant’'s contact numbersdlh him and arrange to
retrieve her hand bag. On the day of the incideatelled the number. Believing
that she was talking to Michael, she made arrangsm® meet him at the
appellant’s room which was in a hostel. Upon herakthere around 15h00, she
entered the room and sat, waiting for Michael tovar A while later the

appellant entered and informed her that Michael toédl him to check whether

she had arrived. He assured her that Michael wadmssoway to meet her.

[4] According to her, the appellant was restlessng in and out of the room
several times. When it became late he offeredtargl buy her food, and left the
room. However, when he returned, he had no foold . A while later, he left

the room again, and returned very late. The apmetlzen informed her that he
was going to sleep at his wife’s place and thatcghad sleep in his room. When
he left, she undressed and went to sleep on a spantpe room. The door was

not locked.

[5] Whilst she was sleeping, the appellant returttethe room and locked the
door. He began to fondle her and told her thatvglieget used to him ‘in a bad
way’. He then throttled her and attempted to stabdm her stomach with a pair

of scissors in an effort to scare her. She stoodngptried to ward him off. He
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overpowered her and she fell back onto the spohtgethen unzipped his trousers,

removed her panty and had sexual intercourse weithwice without her consent.
She screamed for help. Thereafter, the appelldttitdorming her that he was
going to arrange transport to take her home. Upsnéparture, the complainant
ran out of the room with her trousers in her hamging for help. She ran to the
other rooms where she found two women, Ms Koma Mad_ekolwane, who

helped her and gave her refuge until the next mgrron the following day, she

went to the hospital and the police station wheaeergported the rape.

[6] She stated that it was difficult for her to ageas the appellant had throttled
her. Her face was swollen and she had a scar onhesk from being bitten by
the appellant. Although he stabbed her with thesses she was not seriously

injured and the injuries were not visible.

[7] Ms Koma testified that she was asleep in hamrpin the same hostel
where the rape occurred, when she heard the vbiadeamale person screaming
for help. The screams were coming from a room & léft block of the hostel.
She then walked to Ms Lekolwane’s room next dood they both sat together
for a while listening to the screams and the pfeaselp. The screams subsided
but did not abate. They were afraid to go out anestigate. She went back to
her room. After twenty minutes the screams got dsu&he then heard that the
screams were no longer coming from a room but fthenpassage. She peeped
through the window and saw a person next to Ms lekoe’'s door. Ms
Lekolwane always slept with her lights on. She weant to investigate. The
complainant was crying and she was clad only indasties which were turned
upside-down and looked ‘like it had been draggkts.Koma and Ms Lekolwane
took her inside the latter's room. The complainamho had a scratch on her
abdomen and appeared ‘a bit messed up’informed thatrshe had been raped,

and pointed out the room where the rape had tale® pShe told them that she
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had been raped by a person who had deceived lbdrefieving that she was going

to meet her boyfriend in that room.

[8] The appellant testified on his own account. &l&o called his co-worker
Ms Mabhlare to testify as his witness. He stated leshad met the complainant on
three occasions. On the first occasion the comghdinvisited him at his
workplace, accompanied by her friend. She professzdove for him. On the
second occasion, she came to his room, and he=tefashave sexual intercourse
with her because she was having a menstrual petindhe third occasion, the
fateful day, the complainant called him informingntthat she was on her way to
visit him. At around 22h00 when he arrived at thesthl, he found the
complainant waiting for him in his room. She wamking liquor which belonged
to his wife. They argued over the liquor that slael imbibed. In an attempt to
take the liquor away from her, he twisted her handring that struggle she
screamed. The appellant then suggested to hemb#tause she had drunk his
wife’'s liquor, she should have sexual intercourséhvinim. The complainant
agreed and they then had sexual intercourse. Heltbeame concerned that his
wife would return and discover the complainant i; ioom. He left the room on
the pretext that he was going to arrange trangpoftter, and went to his parents’

home where he spent the rest of the night.

[9] Ms Mahlare merely stated that the complainaad lndeed visited their
work place, not to see the appellant as he sugtjdste Michael, who worked at

the same place.

[10] The first issue in this appeal is whether tbexual intercourse was
consensual. In my view, the trial court correctcepted the evidence of the
complainant that she did not consent to the sext@icourse. Although she was

a single witness regarding the rape, she gaveekBmony in a clear and coherent
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manner. She was further materially corroboratedMsy Koma, an independent

witness who knew neither of the parties and thus i@ motive to lie or favour

the complainant. Ms Koma’s observations tie in withse made by the medical
doctor who examined the complainant twenty one $itater and found her to be
traumatised. Ms Koma’s evidence also confirms tbemainant’s version in

another respect. She told Ms Koma from the onaéher traumatised state, that
the appellant had deceived her into thinking tHs svas going to meet her
boyfriend Michael. The apparent contradiction betwérer description of the
injuries she sustained (which she said were natviséble) and the observations
of Ms Koma and the doctor, as recorded in the @8&trenuously contended for
by counsel for the appellant pales into insignifioa when viewed in proper
context. And any inference that the independenness conspired with the
complainant to fake the trauma of her rape whichmeald have to draw to reject

Ms Koma'’s evidence, is farfetched and must be tegec

[11] | have found the appellant's version inhengntimprobable for the
following reasons: He presented conflicting vemsidéo the court — it was put to
the complainant that the appellant on the day mstjan finished work at 17h00
and accompanied her to his room where they hadeosnsl sexual intercourse
and he then left to go to his wife’'s place; whentéstified he stated that after
finishing his work, he arrived at his room at ab22h00 and met the complainant
there; he had consensual intercourse with her tiféefight over his wife’s liquor
and then he left for his parents’ place where ketdbecause he was afraid that
his wife will find him there with the complainantet he left the complainant in
his room asleep in his bed. His evidence that tmptainant was pursuing him
was not supported by his own withess Ms Mahlare,vals stated above, testified
that the complainant had gone to the work placeisa Michael and not the
appellant. The appellant’s version cannot be aedegs reasonably possibly true

in view of these inherent improbabilities and theltcourt correctly rejected his



version that there was consensual sexual intereours

[12] The second issue in this appeal is whetheistate proved that there were

two separate incidents of rape.Sn Blaauw' the court said:

‘Mere and repeated acts of penetration cannot witmore, in my mind, be equated with

repeated and separate acts of r@peapist who in the course of raping his victinthdraw his

penis, positions the victim’'s body differently atiten again penetrates her, will not, in my
view, have committed rape twice. This is what lidet occurred when the accused became
dissatisfied with the position he had adopted wherstood the complainant against a tree. By
causing her to lie on the ground and penetratingagain after she had done so, the accused
was completing the act of rape he had commencead Wiey both stood against the tree. He

was not committing another separate act of r&g@eh case must be determined on its own

facts. As a general rule the more closely connefttecgeparate acts of penetration are in terms

of time (i.e the intervals between them) and plalce,less likely a court will be to find that a

series of separate rapes has occurBed where the accused has ejaculated and withdrasv

penis from the victim, if he again penetrates herdafter, it should, in my view, be inferred

that he has formed the intent to rape her agaem évhe second rape takes place soon after the

first and at the same placéMy emphasis.)

[13] The trial court placed much store on Ms Konevgdence and interpreted it
as suggesting that there were two distinct scregrbiouts. This is clearly a
misdirection. Ms Koma testified that the screamsewsustained, fading a little
but did not abate. There is no evidence from theaptainant as to how the
appellant raped her for the second time. The camguiés evidence does not
suggest that there was an interruptionthe sexual intercourse to constitute two
separate acts of sexual intercourse and, therafgoeseparate acts of rape. The
complainant’'s evidence suggests that the sexual wete closely linked and
amount to a single continuing course of conducher@ is no suggestion in her
evidence that there was any appreciable lengtimef between the acts of rape to

constitute two separate offences. The evidencensigtie appellant is therefore

1 Sv Blaauw 1999 (2) SACR 295 (W) at 300 a-g.
2 Sy Mavundla 2012 (1) SACR 548 (GNP) ar@) Willemse 2011 (2) SACR 531 (ECG).
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limited and is insufficient to establish his gul two separate counts of rape. The

trial court should have analysed the state’s ewndaand should have concluded
that only one act of rape had been proved beyaedsonable doubt. Counsel for
the state was constrained to concede that no esadenas presented in the trial
court to sustain a conviction on the second coGehsequently there was no
basis for the conviction on the second count oér@md it falls to be set aside.
[14] Regarding sentence, it appears that theaaatt took into account the fact
that the appellant had been convicted of two coahtape and formed the view
that it had to impose the minimum sentence presdrin s 51(1) and Part | of
Schedule 2 of the Criminal Law Amendment Act 1051697 (the Act) namely
life imprisonment. In that regard, the court erred.

[15] In the light of the appellant being convictefl only one count of rape
which falls within the ambit of Part Ill of Sche@uR, the prescribed minimum
sentence for an offender with two previous coneitdi is a period of twenty
years’ imprisonment. Counsel for the appellant douwdt advance any argument
that there were substantial and compelling circantsts that warrant a deviation

from that sentence.

[16] In the result, the following order is made:

1 The appeal against the conviction on count 1 isidised.

2 The appeal against the conviction on count 2 ilgoand the conviction is set
aside.

3 The appeal against the sentence of life imprisonmsampheld. The sentence is
set aside and replaced with the following:
‘The accused is sentenced to 20 years’ imprisonment
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