S

T,
Nz,

4, %E\
%4 ,‘3
\ /!
4

THE SUPREME COURT OF APPEAL OF SOUTH AFRICA

JUDGMENT
Case No: 528/12
Reportable

In the matter between:
RADON PROJECTS (PTY) LTD Appellant
and
NV PROPERTIES (PTY) LTD First Respondent
GARY STEPHEN MYBURGH Second Respondent

Neutral citation: Radon Projects v N V Properties & anoth{&28/12)

Coram:

Heard:
Delivered:
Summary:

[2013] ZASCA 83 (31 May 2013)

NUGENT, LEACH and PILLAY JJA and
ERASMUS and SALDULKER AJJA

14 MAY 2013
31 MAY 2013

Dispute resolution — Principal Building Ageement
of the Joint Building Contracts Committee 4" ed
March 2004 — jurisdiction of arbitrator — duty of
arbitrator when jurisdictional objection taken.



ORDER

On appeal from Eastern Cape High Court, Grahamsi@enSilva AJ

sitting as court of first instance).

The appeal is upheld with costs. The order of thatdelow is set aside
and substituted with an order dismissing the appba with costs. The
costs in each case are to include the costs ofcoumsel where two

counsel were employed.

JUDGMENT

NUGENT JA (LEACH and PILLAY JJA and ERASMUS and
SALDULKER AJJA CONCURRING)

[1] Large construction projects provide consideeaddope for disputes
of various kinds to arise, both in the course cfaeing the works and
after the works have been completed. Most construcontracts make
provision for their resolution. This appeal consetne manner in which
disputes are to be resolved under the PrincipdtBg Agreement of the
Joint Building Contracts Committee (JBCC)dd March 2004.

[2] It arises from a contract concluded in thatnfobetween NV
Properties (Pty) Ltd (the first respondent, whiclwill refer to as the
employer) and Radon Projects (Pty) Ltd (the appetllahich | will refer
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to as the contractor) under which the contractalentook to construct for
the employer what was to be known as the East Lordonvention

Centre. The contractor has asserted various clagasist the employer.
The employer disputes liability for the claims. e instance of the
contractor an arbitrator was appointed to resdleedisputes. Contending
that the arbitrator had no jurisdiction to considad rule upon the bulk
of the claims the employer applied to the EasteapeCHigh Court for an
order to that effect. Da Silva AJ granted the owmledt the contractor now

appeals with the leave of that court.

[3] Construction contracts most often require dispuo be resolved
by arbitration, but at the same time postpone ratioiin until the works
have been completed, so as to avoid interrupti@rlide contracts in
common use made an exception in certain limiteduanstances. That
was the case in Britain under the JCStandard Form of Building
Agreement (1980 editiorf),and in this country under the General
Conditions of Contract 1982 for use in connectiathwVorks of Civil
Engineering Construction (Fifth Edition)ln both cases an arbitration
could not be opened until after completion of therkg, except on
limited issues that, by their nature, demandediexaresolution, in

particular disputes concerning payment certificates

[4] It has now become common internationally —ame countries by

legislatiorf — for disputes to be resolved provisionally byuditiation. In

! Joint Contracts Tribunal.

% Clause 41, ifKeating on Building Contracts ed (1991) by Sir Anthony May, at 673-5.

3 Clause 69(3), in P C LooEngineering and Construction La{#985) at 338.

“ It is also provided for in the 2011 edition of th€T Standard Form of Building Agreement. See
clause 9, irKeating on Building Contract8 ed (2012) by Stephen Furst and Sir Vivian Ranpseq
20-398.
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Macob Civil Engineering Ltd v Morrison Constructitutd ° adjudication

was described, in the context of English legistates

‘... a speedy mechanism for settling disputes [underjstruction contracts on a
provisional interim basis, and requiring the demsof adjudicators to be enforced
pending the final determination of disputes by taltion, litigation or agreement. ...
But Parliament has not abolished arbitration atigaliion of construction disputes. It
has merely introduced an intervening provisionagstin the dispute resolution

process.’

[5] The authors ofHudson’s Building and Construction Contrdtts
observe that under New Zealand construction ldigsiaadjudication ‘is
regarded as essentially a cash flow measure impi@mgewhat has been
colloquially described as a “quick and dirty” exeecto avoid delays in
payment pending definitive determination of litigat.®

[6] In the present contract the resolution of dtggus provided for in

clause 40 as follows:

‘40.1 Should there be any disagreement betweemernimoyer or his agents on the
one hand and the contractor on the other arisimgpbar concerning this agreement,
the contractor may request the principal agenteti@rthine such disagreement by a
written decision to both parties. On submissiorsiwéh a request a disagreement in
respect of the issues detailed therein shall bendddo exist.

40.2 The principal agent shall give a decision dpadly in terms of 40.1 to the
employer and the contractor within ten (10) workdays of receipt of such a request.
Such decision shall be final and binding on thdipaunless either party disputes the
same in terms of [40.3]

40.3 Where there is no principal agent or shouddghncipal agent fail to give a
written decision within ten (10) working days otheir party disputes the decision in

®> Macob Civil Engineering Ltd v Morrison Constructitutd [1999] B.L.R. 93 at 97, cited iKeating

on Building Contract® ed, para 18-018.

® Hudson’s Building and Construction Contradia ed (2010) eds Nicholas Dennys QC, Mark Raeside
QC and Robert Clay.

" Construction Contracts Act 2002.

8 At 1375, citingConcrete Structures (NZ) Ltd v Palnj2b06] NZHC 342.
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terms of 40.2 by notice to the other and the ppalciagent within twenty (20)

working days of receipt thereof a dispute shaltibemed to exist

40.4  Adispute in terms of 40.2 or 40.3 shall blensited to:

40.4.1 Mediation where the parties so agree

40.4.2 Adjudication where practical completion iermhs of 24.0 or practical
completion of the last section in terms of 28.2a8 hot been achieved

40.4.3 Arbitration where practical completion innbs of this n/s agreement has
been achieved or where expressly stated in terrtieeai/s schedule ...

40.5 The dispute referred to mediation in term4@#.1, adjudication in terms of
40.4.2 or arbitration in terms of 40.4.3 shall be:

40.5.1 Dealt with in terms of the JBCC Dispute Ratson Procedures

40.5.2 Held in abeyance over an annual holidayodenhere such period is noted
in the schedule

40.6 Reference of the dispute for resolution im&of 40.4 shall not relieve the
parties from liability for the due and timeous peniance of their
obligations

40.7 The cancellation of this agreement shall figicathe validity of this clause
40.0.

[7] The Adjudication Rules issued by the JBCC fae uwwith the
contract describe adjudication as ‘an acceleratedn f of dispute
resolution in which a neutral third party deternsinthe dispute as an
expert and not as an arbitrator and whose detetimmes binding unless
and until varied or overturned by an arbitratioraad. An adjudicator is
given wide inquisitorial powers that enable dispute be resolved
summarily and expeditiously. He is empowered, fomaneple, to
determine the dispute on the basis alone of the@rdents submitted to
him by the parties, or on the basis alone of apaoson of the works. He
may make use of his own specialist knowledge, hg o@en up and
review any determination or certificate or valuatrelated to the dispute,
and generally, he may ‘adopt the most cost- and-gffective procedure



consistent with fairness to determine the disputedetermination by the
adjudicator is ‘binding upon the parties unless andtil such
determination is overturned or varied in wholeropart by arbitration in

terms of clause 40.5 of the Agreement’.

[8] When read together with the Rules, | think st plain that, in

keeping with modern practice internationally, adpation under clause
40 is designed as a measure for the summary aadnntesolution of

disputes, subject to their final resolution by aidiion where appropriate.
The effect of clause 40, properly construed, is the first port of call for

a contractor, where disagreement arises with th@lamr, is the

principal agent. The clause does not purport to limit the time with
which the principal agent may be called upon tesdoBut once he has
been called upon he must resolve the disagreeménnwen days. If he

fails to do so, or if either party disputes hisidien within 20 days, a
dispute is deemed to exist. If he gives a decisimd it is not disputed
within that time, then his decision becomes fimal &inding.

[9] Once a dispute is deemed to exist either pady (but not must)
submit the dispute for independent resolution. Cagzan the clause does
not purport to prescribe a time within which thaishbe done. But if a
party wants it resolved before practical completibmust be submitted
to adjudication. After practical completion it mube resolved by
arbitration. (I leave aside the opportunity for maéion by agreement.
Needless to say, it is also open to the partigsr afactical completion,

° The JCT Standard Form of Building Agreement dagtsequire that preliminary step. As pointed out
by P C Loots, above, at 341, in relation to the parable requirement in the General Conditions of
Contract 1982, ‘in the great majority of casesréference to the engineer [now the principal agisnt]
litle more than an irritating and time-wasting rfality, since his decision is likely to be a forego
conclusion, having previously been indicated to ¢batractor or employer when the claim was first
advanced and the dispute arose’.



to agree to adjudication.) An adjudicator’s deteramion is clearly not
exhaustive of the dispute. After practical completihe dispute might be
submitted again to arbitration for final resolutiMihether a dispute is to
be resolved by adjudication or by arbitration, they words, depends
upon when the dispute is submitted for resolutiangd not upon the

nature or genesis of the dispute.

[10] The contract defines ‘practical completion’ thle works as ‘the
stage of completion where, in the opinion of thengpal agent,
completion of the works has substantially been hredcand can
effectively be used for the purposes intendedis | significant event
because failure to reach practical completion leydgreed date renders

the contractor liable to penalties.

[11] The contract recognises that delays might oaeuhe course of
construction for any number of reasons. Where tiaydoccurs through
no fault of the contractor then generally the cactwr will be entitled to
revision of the date for practical completion, andsome cases also to
adjustment of the contract value. Delays that gnge to those
entitlements are listed in clauses 29.1 to 29.hefcontract but need no

elaboration for present purposes.

[12] If the contractor anticipates such a delayuogng he is required
by clauses 29.4 to 29.6 to give the principal ageasonable and timeous
notice of the anticipated delay, to take stepsvtmdaor reduce the delay,
and to give notice to the principal agent, withistgulated time, of his
intention to claim a revision, failing which theimripal agent need not

consider the claim. The contractor must also suamytsuch claim to the



principal agent, incorporating certain specifiedormation, within 60

days of the delay ceasing, failing which the clarforfeited.

[13] Within 20 working days of receiving such aiolathe principal

agent is required by clause 29.7 to

‘29.7.1 Grant, reduce or refuse the period claimed

29.7.2 Determine the revised date for practicalgetion in relation to the working
days granted

29.7.3 Identify each circumstance and relevant laulse for each revision granted

or give reasons for amending or refusing such c¢laim

If the principal agent fails to act in accordanaéhwvthat clause the claim

Is deemed to have been refused (clause 29.8).

[14] The agreed date for practical completion ins tbase was 17
October 2008 and the contractor was liable to alpemf R35 000 for

every day thereafter until practical completion weached.

[15] The present dispute concerns claims by theéraotor for revisions
to the date for practical completion (and rela@dsions) in consequence
of delay. During the course of construction a nundfesuch claims were
submitted to the principal agent under clause 2®s€ that were granted,
in whole or in part, extended the date for pratiwcenpletion to 9 March
2009. The project was brought to practical comptetonly on 14
December 2009, in consequence of which the cowtractcurred

penalties amounting to a little more than R6 millio

[16] After practical completion the contractor sutied to the principal
agent what was called a ‘consolidated claim’ — asotidation of a

number of individual claims — for revisions of tbentract on account of



delay. According to the contractor these were dammade in the course
of construction, but revised in the light of infation that subsequently
came to hand. The principal agent failed to responthe consolidated
claim and, says the contractor, it was thereforendl to have been
refused, as contemplated by clause 29.8. On 4 A@QUP the contractor
called upon the principal agent to ‘determine th&agreement’ (with
regard to the validity of the claims) under clad6el, which the principal
agent failed to do. At the request of the contnatite second respondent
(who has played no role in the proceedings) was #pointed by the

Association of Arbitrators to resolve the dispute.

[17] The contractor subsequently abandoned sontleeoflaims. Those
that it pursues were pleaded in a statement aiclen addition to claims
for revision in consequence of delay, the contrapteaded three other
claims. It has given notice of its intention to adan one of those claims,
and the other two, which are claims for interest, @ no consequence

for present purposes.

[18] | have found the formulation of the objectidosthe jurisdiction of
the arbitrator in the founding affidavit to be matltonfusing but on close
analysis the objections really come down to twothBare founded upon
the employer’'s contention that the contractor ispptting to revive

claims that were disposed of finally in the courgeonstruction.

[19] The employer alleges that most of the clairaw being advanced
are claims that were submitted to the principalnage the course of
construction and were refused, whereupon the ocotraalled upon the
principal agent to resolve the disagreement unideise 40.1. It is alleged

that the principal agent did so, and the contratdded to dispute his
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decision within 20 days, in consequence of whichdecisions became
final and binding, and no dispute came into exister©n that basis, so it
was submitted, there is no dispute between theéepachpable of being
submitted to arbitration.

[20] The employer went on to allege that even dispute came into
existence it is not competent to submit it to adbibn, because the
dispute arose before practical completion, andhiss trequired to be
resolved by adjudication. As the objection was egped in the founding
affidavit, ‘[the contractor] was obliged to havebsuitted the disputes to
adjudication and ... it is not entitled to now atténbp refer disputes,
which should have been adjudicated, to arbitratioh And later:
[W]here a dispute, properly established in termfk the relevant
procedural requirements manifests prior to practoanpletion it falls to

be dealt with in accordance with the adjudicatioocpdures’.

[21] The latter objection can be disposed of ateorichave already
explained at some length that the question whethdrspute is to be
resolved by adjudication, or whether it is to bsoleed by arbitration,

depends upon when it is submitted for resolutiom, @ot upon when the
dispute arises. A contractor is not obliged to siiban dispute to

adjudication. He may choose instead to completeviirks and submit it

then to arbitration. If the present disputes cate@d be said to have
arisen before practical completion that would bdabnto their resolution
by arbitration.

[22] But both objections founder on more fundamkegtaunds because
they misconceive the nature of the claims thatrene being advanced.

The case made out by the contractor in its ansgeffidavit is that it
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was entitled to revise and update its earlier daim the light of
information that came to hand after completionhaf works, and that the
principal agent was obliged to consider the reviskdms, and allow
those that qualified for extensions of time. Thatcactor has advanced
various reasons for that alleged entitlement torsukevised claims but |
need not go into them. It is those revised claimag &re now sought to be
pursued before the arbitrator, and not the indilaims that were refused

in the course of construction.

[23] Whether or not the contractor was indeed kexkito submit revised
claims is not a matter that we need to considenight well be that there
IS no merit in its contention that it was entitleddo so but that is not
material for present purposes. If the contentioe ha merit then the
claims will fail but that is no reason why the aréior has no jurisdiction
to consider them. It means merely that the employght have a good
defence to the claims. It ought to be trite that tuestion whether a
tribunal has jurisdiction to consider a claim ist m@pendent upon its
merit or otherwise. The question is only whether ¢kaim as formulated

in the pleadings falls within the scope of hisgdiction to consider.

[24] That was made clear by this court when repgcta similar

jurisdictional objection inMakhanya v University of Zulularld That

case concerned the jurisdiction of a court, but ghaciple applies as
much to the jurisdiction of an arbitrator. This dosaid the following:

‘51] The submissions that were made before usdunsel for the University, when
examined, came down to asserting that [the coudt i@ jurisdiction because the
claim is a bad claim].... Her submission, in shordswhat the court had no power in

the matter because the University had a good defenthe claim.

19 Makhanya v University of Zulular2D10 (1) 62 (SCA).
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[52] | have pointed out that the term ‘jurisdiction describes the power of a court
to consider and to either uphold or dismiss a cl#@nd | have also pointed out that it
is sometimes overlooked that to dismiss a clairhgiothan for lack of jurisdiction)
calls for the exercise of judicial power as muclit @®es to uphold the claim.

[53] The submission that was advanced by counsékmthe question how a court
would be capable of upholding the defence (and dismissing the claim) if it had no
power in the matter at all. Counsel could provideanswer — because there is none.
[54] There is no answer because the submissionddfan immutable rule of logic,
which is that the power of a court to answer a tjoegthe question whether a claim
is good or bad) cannot be dependent upon the artewtbe question. To express it
another way, its power to consider a claim canreotdbpendent upon whether the
claim is a good claim or a bad claim. The Chieftides writing for the minority in
Chirwa* expressed it as follow's:

“It seems to me axiomatic that the substantive thearf a claim cannot determine

whether a court has jurisdiction to hedr it

[25] | will accept for present purposes that decisi made by the
principal agent under clause 40.1 in relation ®itfitial claims that were
refused in the course of construction became famal binding and no
dispute capable of being submitted to arbitratiame into existence in
relation to those claims. But those are not thendahat are now in issue.
| have said that the contractor alleges an entdtgnto submit revised
claims to the principal agent, which it did whenbmsitting its

‘consolidated claim’. Those are the claims thatdoee disputed once the
principal agent failed to respond to the contrdstorquest for a decision
under clause 40.1 in August 2010. A dispute theyaugrose as to the
validity of those claims, which was one ‘arising @fi or concerning the

agreement’ — it is only because the agreementsettist the dispute has

1 Chirwa v Transnet Lténd other2008 (4) SA 367 (CC).
2 Para 155.
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arisen — that is subject to resolution by arbitratiThe application ought

thus to have failed and the appeal must succeed.

[26] There is a further issue that | think | ougthtdeal with lest further

jurisdictional objections arise in the course @& froposed arbitration.

[27] When confronted with the employer's objectitme arbitrator’s

response was that he was bound to enter uponltiieaion nonetheless,
and that the objection should properly be raisettiénpleadings and dealt
with accordingly, but the matter was taken out f lands, because it

was said he had no power to ‘determine his owsguction’.

[28] The response of the arbitrator cannot be éaultWhen confronted
with a jurisdictional objection an arbitrator istnabliged forthwith to
throw up his hands and withdraw from the matterilumtcourt has
clarified his jurisdiction. While an arbitrator isot competent to
determine his own jurisdiction that means only thathas no power to
fix the scope of his jurisdiction. The scope of jugsdiction is fixed by
his terms of reference and he has no power to itdtesicope by his own

decision (in the absence of agreement to the agtra

[29] But that does not preclude him from enquirintp the scope of his
jurisdiction, and even ruling upon it, when a jdrdional objection is
raised. He does so at the risk that he might beagvroin which case an
award he makes will be invalid — but in some cadesight be

convenient to enter upon the arbitration nonetlselds it is expressed in

the fifth edition of Keating on Building Contractd (before the

13 Above, at 392-3.
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Arbitration Act 1996), in reliance onChristopher Brown Ltd v

Genossenschaft Oesterreichischer’tc

‘If the arbitrator's jurisdiction is challenged Bbould not refuse to act until it has
been determined by some court which has power texrrdee it finally. He should

inquire into the merits of the issue to satisfy &atf as a preliminary matter whether
he ought to get on with the arbitration or not, @nid becomes abundantly clear to
him that he has no jurisdiction then he might vae the view that he should not go

on with the hearing at all.’

[30] The position was fully explained by Devlin 4 that case as

follows:™

'It is clear that at the beginning of any arbitmatone side or the other may challenge
the jurisdiction of the arbitrator. It is not theaal that arbitrators, if their jurisdiction is
challenged or questioned, are bound immediatelyrefuse to act until their
jurisdiction has been determined by some court whias power to determine it
finally. Nor is it the law that they are bound to gn without investigating the merits
of the challenge and to determine the matter ipudes leaving the question of their
jurisdiction to be held over until it is determinbgl some court which had power to
determine it. They might then be merely wastingrttiene and everybody else's.
They are not obliged to take either of those caurséey are entitled to inquire into
the merits of the issue whether they have jurigghcor not, not for the purpose of
reaching any conclusion which will be binding upibe parties — because that they
cannot do — but for the purpose of satisfying thelmes as a preliminary matter
whether they ought to go on with the arbitratiomot. If it became abundantly clear
to them, on looking into the matter, that they alongly had no jurisdiction as, for
example, it would be if the submission which wasdoced was not signed, or not
properly executed, or something of that sort, ttiezy might well take the view that
they were not going to go on with the hearing atHhey are entitled, in short, to
make their own inquiries in order to determine th@vn course of action, and the

result of that inquiry has no effect whatsoeverrugiee rights of the parties.’

14 Christopher Brown Ltd v Genossenschaft Oesterrsitter etd1954] 1 QB 8.
At 12-13.
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[31] In short, what is called for when confrontedthwa jurisdictional
objection, is sound judgment by the arbitrator lo@ tourse that should
be followed, based on his view of the strengthhaf objection, and the
circumstances that present themselves in the pkticase. Mustill and
Boyd: The Law and Practice of Commercial Arbitration ingiand® and
Russel on ArbitratioH provide helpful assistance as to the manner in

which an arbitrator should exercise his judgment.

[32] The appeal is upheld with costs. The ordethefcourt below is set
aside and substituted with an order dismissingafif@ication with costs.
The costs in each case are to include the cogtsootounsel where two

counsel were employed.

R W NUGENT
JUDGE OF APPEAL

18 Sir Michael J Mustill and Stewart C Boythe Law and Practice of Commercial Arbitration in
England2 ed (1989) at 574-576.
" Russell on Arbitratior22 ed (2003) by David St. John Sutton and Judithp@ias 5-075 to 5- 089.
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