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Criminal Procedure — Leave to appeal — Where amsact obtains
leave to appeal against the refusal in a high coiuat petition seeking
leave to appeal against a conviction and sententeeiregional court,
the issue is whether leave to appeal should haga geanted by the
high court and not the appeal itself — the teswiether there is a
reasonable prospect of success on appeal.



ORDER

On appeal from: Free State High Court, Bloemfontein (A Kruger andl K

Moloi JJ sitting as court of appeal):

The appeal is dismissed.

JUDGMENT

THERON JA (MPATI P, PILLAY JA and WILLIS and ERASMU S AJJA

concurring):

[1] The appellant stood trial on three charges, elgmape, common assault
and unlawfully pointing a firearm in the regionaluct, Welkom. On 23 March

2010, he was convicted of rape and sentenced yedrs’ imprisonment.

[2] Itis necessary to consider the nature and toflihis appeal. This court,
in Sv Khoasasa 2003 (1) SACR 123 (SCA) held that the refusal a@ivieto

appeal to a high court by judges of that court,stitutes a final order of a
provincial division against which an appellantheit with the leave of the high

court or this court, could appeal.

[8] Where a person obtains leave to appeal todbust against the refusal in
a high court of a petition seeking leave to appmgdhinst a conviction or
sentence in the regional court, as is the case tlerassue before the court is

whether leave to appeal should have been grantédeblyigh court and not the



3

merits of the appealThis is the position as this court does not hatbaxity to

entertain an appeal directly from the regional tour

[4] Itis trite that the test in regard whethendedao appeal should have been
granted by the high court is whether there areorsse prospects of success
on appeal — whether a court of appeal could reatiffexent conclusion to that

of the trial court.

[5] In order to determine whether the appellant passpects of success on
appeal, it is necessary to briefly examine the twelt is neither necessary nor
desirable to deal with the merits in great detdihe facts giving rise to the
prosecution and conviction of the appellant argdgr common cause. During
the early hours of 28 June 2008, the appellantduasg his motor vehicle in

the town of Virginia, in the Free State, when hekpd up the complainant, who
had signalled that she was looking for a lift. Thegvelled to the appellant’s
home where they had sexual intercourse. The quelsétore the trial court was
whether the intercourse was consensual or notappellant’s version was that
the intercourse was consensual and he believedtheatomplainant was a

prostitute.

[6] On appeal, it was contended, on behalf of thpedant, that the high
court ought to have found that there is a reasenaddsibility that another court
might find that the trial court erred in two resfgecFirst, in rejecting the
appellant’s version as not being reasonably posdible. Secondly, in not
approaching the evidence of the complainant with rilecessary caution and
merely paying lip service to the cautionary rul@eTreasons stipulated by the

magistrate for rejecting the version of the appe/lavere (1) the evidence did

! Matshona v S[2008] 4 All SA 68 (SCA) para 5.

23V N 1991 (2) SACR 10 (A) at 16a-8y Khoasasa 2003 (1) SACR 123 (SCA) para Idatshona v S [2008]
4 All SA 68 (SCA) para 3.

% De Sousa v S[2012] JOL 29000 (SCA) para 9.
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not support the alleged belief held by the apptliaat the complainant was a
prostitute; (2) neither the nature of the servimebe rendered nor the price to
be paid was discussed; and (3) crucial aspecteeohppellant’s version were
not put to the complainant, such as that the comgd had placed her hand on
his thigh shortly after entering the motor vehidleat she had enjoyed the
sexual intercourse and that the sex had been rgugihwe seks’). In accepting
the evidence of the complainant, the trial couunid that she was an impressive
witness, that her evidence was corroborated in mahteespects and in
particular by the medical evidence. | am not petsdathat the magistrate was
wrong in the assessment of the evidence and aogbydam not satisfied that
there exists a reasonable possibility that an dppmat can reach a different

conclusion in respect of the conviction.

[7] The following factors have a bearing on whetliegre are reasonable
prospects of success in respect of sentence. Toelap was 34 at time of his
trial, with a previous conviction for assault. Hasvemployed by the South
African Police Service as a police officer. He Isadifered financially since the
charges were brought against him as he had be@ersiesd for a period. He
would probably, and in consequence of his conwuigtize dismissed from his
employment. There are a number of aggravating fagtothis matter namely
(a) although he was off-duty at the time, the dppélwas a police officer who
was supposed to protect and serve the communitythébcomplainant trusted
him and he abused this trust; (c) a firearm was ts¢hreaten the complainant;
(d) the complainant sustained physical injuriesvall as psychological trauma
In consequence of the rape; and (e) rape is auseand extremely prevalent
offence. Having regard to the nature and circunt&sof the offence, the
personal circumstances of the appellant as wellthes interests of the
community, | am not persuaded that another coughtrind that the sentence

of 15 years’ imprisonment is unduly excessive arc&ingly inappropriate.



[8] Inthe result, the appeal is dismissed.
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