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DATE:  13-09-2023   

 

 

 

 

In  the  mat ter  be tween 10 

 

ANNELIZE SMIT  Pla int i f f  

and  

RO AD ACCIDENT FUND Defendant  

 
J U D G M E N T  

 
MPO F U,  AJ :  Thank you.  We are now handing an ex- tempore  

judgment on this matter of Annelize Smit and the Road Accident 

Fund.  I would l ike to place on record this fact that Mr Madasela 20 

objected to the matter being dealt with by way of default on the 

basis that they had entered an appearance to defend.  But the 

Court made a ruling in favour of the plaintiff that we will indeed 
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proceed by way of default, and this is what we did.   

 Mr Smit had promised that he will present a stated case 

in accordance with the papers but he in turn decided to call 

Annelize.  The background facts are that Annelize Smit was a 

passenger on 18 December 2017 in a motor vehicle 

registration[…].  Driven by the plaintiff’s mom.  Unfortunately, late 

C Smit passed as a result of this collision and one Gawe Eswe. 

 The two drivers were deemed negligent in accordance 

with the accident report.  As they say here the coll ision was 

caused by the negligent driving of first and second insured drivers 10 

in that they failed to keep a proper lookout and all of that.   

 As a result of this accident Annelize suffered a whiplash 

on the left femur ,  which was fractured, a bilateral [ ind is t inc t ]  

fracture, a fracture, how can there be a fracture of bladder and 

kidney?  There was in fact an injury on the bladder and the kidney 

and rib fractures, a long contusion with pneumothorax on the right 

side.    

 She was admitted to Kathu where she was extensively 

treated and was moved to another hospital.  Today as she stated 

her case.  She does not remember the accident or the hospitals 20 

that she went into and no told her what happened at the hospitals.   

 I would l ike to place on record that these particulars were 

amended at a later stage to say that she will suffer future 

damages in the amount of R8 219 428.22.   The total was this 

amount that I read out now.   And Mr Van Rensburg is the attorney 
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who instructed Mr Smit.   

 I have had opportunity through CaseLines to see the 

report of Professor C T Frey the orthopaedic surgeon as well as 

Madeleine Dick the occupational therapist.  The industrial 

psychologist Dr Johan De Beer, the actuarial reports through 

Gerrit Jacobson.   

 And you know it was a bit difficult, but settlement was 

ultimately reached on the merits.  Issues raised initially by Mr 

Madasela was that “we do not have jurisdiction” if I am not 

mistaken.  But this was sorted out at the end of the day.   10 

 Hence, I found it amazing when Mr Madasela awarded or 

agreed to general damages of a R1 000 000 but later on wanted 

this matter to be removed on the basis that they have now since 

defended and I indicated he cannot have his cake and eat it, or he 

cannot have it both ways.  As a result, we proceeded on default.   

 Annelize is a young woman who is now 30 years of age.  

She worked for a cruise ship as a beautician and massage lady 

before the accident.  However, due to the accident she suffered 

enormously.  She has now reverted to live with her dad in a farm 

in the Northern Cape.  Her plans were that she would go back to 20 

the cruise ship, and she would work as a beautician or a 

masseuse.   

 And I would like to indicate that the orthopaedic surgeon 

Professor Frey indicated in his report that there was extensive 

loss of consciousness with retrograde and anterograde amnesia.  
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As a result, she has no connection of the accident which is 

supported by her own v iva  voce  evidence.   

 There were also multiple extensive facial scars.  For 

example, a 12-centimetre, 16-centimetre rugged scar over the 

chin, facial scars, sutured in Kimberley on the same day.  She 

suffered broken teeth both on the upper and the lower jaw as well 

as the jawbone.  She has a cervical spine injury called whiplash 

and she had serial r ib fractures, ribs 2 and 5 and she suffered on 

her chest which also suffered injuries and the finger, the wrist she 

testif ied today also is injured as well as the femur which is the 10 

thigh.  Her forearms both left and right are not in good functioning 

condition.  If she has to type, she will not be able to do that as a 

result.   

 The actuary Ryan Immelman made a sound and objective 

quantification of loss of income which the plaintiff will suffer as a 

result of this.   

 I required Mr Madasela to address the Court, but he did

not want to address the Court because he feels the matter is on 

default and there is no need to say anything.  He left everything in 

the hands of the Court.   20 

 Mr Smit addressed the Court.  Referring the court to the 

reports.  During her evidence it emerged that Annelize will not be 

able to in future sustain herself f inancially for the following 

reasons that she has lost use let us say of her forearms left and 

right and when she sits or stands it cannot be for a long time.  If 
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she sits or stands, she is nauseous and she suffers headaches 

which comes on a weekly basis.  Sometimes very serious 

headaches ones a week at least.   

 And he addressed me on the future loss of expenses.  It  

is now settled that the general damages would be a R1 000 000 

for Annelize and she now seeks loss, future loss of earnings.  

According to Mr Smit this lady will not be able to carry on her job 

as a masseuse because she has to bear her arms on whoever she 

is massaging and when that happens then it is diff icult for her to 

carry out the functions.  She thought of going to Cape Town to 10 

pursue her trade as a result of this accident she is unable to do 

that.  Several cases were referred to.  The Court has taken note of  

those cases.  If she drives or sits long in a position she cannot 

function.   

 She has assumed l im i ted use  o f  bo th her  r igh t  and  

le f t  fo rearm.  There is  a p in on  her  wr is t  wh ich  impedes her  

f rom car ry ing  any  m idd le -s ized  package.   Dur ing  co ld

weather  the  cond i t ions  becomes s er ious .   She  has  to  take  

pa ink i l lers  to  reduce  the  pa in .   An d  she ,  a l though  th is  was  

no t  canvassed  very  c lear ly  whether  i t  i s  a r is ing f rom the  20 

acc iden t  or  no t ,  bu t  she  says  her  one  leg is  longer  than the  

o ther .   As  a  resu l t ,  th is  b r ings  cha l lenges  whenever  she  ha s  

to s tand  o r  s i t .    

 She  has  a  pos t  mat r ic qua l i f i ca t ion in  tha t  she has  a  

d ip loma from a  Camelo t  In te rna t iona l  Schoo l .   She  a lso  has  
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an  advanced  d ip loma in  hea l th and  beauty  wh ich  you  do  in  

the f ina l  year  as a  course ,  and th is i s so r t  o f  advanced .   She  

has  rece ived  acco lades  f rom Ca melo t  in tha t  she  was  

awarded  and  ambassador  fo r  2015  and  based  on  her  

per fo rmance  as  an  ou ts tand ing  stud en t .    

 And  her  p lans  to  work  in  the  c ru ise  sh ip  have  no w  

been sha t te red because  she thought  she  wou ld  do that .   She  

worked  in  February  2016  for  fou r  months  and  she ,  the  

d i f fe ren t  amounts  of  mon ies  tha t  she  wou ld  have  earned  up  

to now have  been  canva ssed .    10 

 To cu t  a  long s tory  shor t  the  Court  has assesse d  

the  ev idence  o f  Anne l ize  a nd  is  o f  the  v iew tha t  indeed  she  

w i l l  never  be ab le to p rac t ice her  t rade.   Th is coup led  w i th  

the  fac t  that  she  su f fered  in ju r ies  on  her  face  as  we l l .    

 I  saw some where  on  CaseL ines  th ere  was ment ion  

tha t  beau t ic ians  wou ld  want  to  dea l  w i th  a  person  who is  

k ind o f  per fec t  fac ia l l y .   They wou ld no t  want  anybody who

has issues  on  the i r  face to ,  you k now they wou ld  ques t ion  

“but  you  are  l i ke  th is ,  and  you want  to  dea l w i th  us .”   So ,  a l l  

o f  these  fac tors  taken  toge ther  wou ld  rea l ly  reduce  her  20 

chances  to  compete  in  the  open  marke t .    

 I  have  taken  in to accoun t  a l l  o f  these  fac to rs and  I  

make  the  fo l lowing  o rder  as  per  d ra f t  o rder  tha t  she  w i l l  be  

pa id  R1 052  325 .80 ,  one-mi l l ion- f i f t y - two- thousand- th ree-

hundred-and- twenty - f i ve rand  and 80  cen ts in  fu l l  and  f ina l  
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se t t lement  ou t  of  the  moto r  veh ic le  acc iden t  wh ich  occur red  

on  6 March .   Th is  amount  i s  fo r  genera l  damages.   And  

when i t  comes to  fu ture  loss  the  Cour t  awards  her  an  

amount  o f  3  000  000 .    

 I  am sorry  I  was  read ing  f rom a  co mple te ly  d i f fe ren t  

paper.   What  I  needed to  say  in  regard  to  Anne l ize  le t  me  

ret rac t ,  i s  the  fo l lowing .   That  the  de fendant  i s  l iab le  fo r  100  

percen t  of  the  p roven  damages an d  the  p la in t i f f ’ s  c la im fo r  

genera l  damages and loss  o f  incom e the de fendant  sha l l  pay  

to  the  p la in t i f f  an  amount  o f  R1  000  000 .   Tha t  i s  for  genera l  10 

damages.   And  R3 000  000  for  pas t  and  futu re loss  o f  

income.    

 These  mon ies  w i l l  be  paid  in to the  accoun t  o f  Leon  

J .  J .  Van  Rensburg ,  […]  in Germis ton .   And  the de fendant  

sha l l  be  l iab le  fo r  in te res t  on the a foresa id  amount a t  the  

rate  o f  10 .25 per  annum ca lcu la ted  f rom 14  days  a t  the  da te  

o f  h is  order  to  the da te  of  payment .   Bo th  

days  inc lus ive .    

 The de fendant sha l l  fu rn ish the  p la in t i f f  w i th  an  

undertak ing  cer t i f i ca te  in  te rms o f  sec t ion 17(4 )(a )  of  the  20 

Road Acc iden t  Fund  as Amen ded fo r  100 percen t o f  the  cos t  

o f  the  fu ture  accommodat ion  o f  the  p la in t i f f  in  a  hosp i ta l  o r  a  

nurs ing home or  t rea tment o f  or  render ing o f  a se rv ice  or  

supp ly ing  o f  goods  [ ind ist inc t ]  a r is ing  ou t  o f  in jur ies  

sus ta ined  by  her  in  the moto r  co l l i s ion .    
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 The  de fendant  sha l l  pay  the  taxed  o r  agreed  cos t  o n  

the  h igh  cour t  pay  par ty  and  par ty  sca le  up  to  and  inc lud ing  

the  13  September  2023 .   The  t rave l l ing  cos t  o f  the  p la in t i f f  

to  and  f rom the  med ico  lega l  appo in tments  inc lud ing  a l l  

a t tendances  therewi th  o r  in  connect ion  thereo f .    

 The cos t  on t r ia l  o f  counse l  and on  a t to rney  w i th the  

r igh t  o f  appearance ,  inc lud ing co unse l  and  or  a t to rney ’s  

consu l ta t ions  w i th  exper ts  and  the  p repara t ion .    

 Reserva t ion  and qua l i f y ing fees o f  the fo l lowing  

exper ts toge ther  w i th  the ir  consu l ta t ions w i th  counse l and  or  10 

a t to rney  i f  any  and  as  de te rm ined  by  the  tax ing  maste r  

namely  Pro fessor  F rey ,  Made le ine  D icks ,  Johan  de  Beer  and  

Gerhard Jacobson .    

 The par t ies sha l l  f i r s t  at tempt  to  se t t le the  p la in t i f f ’ s  

par ty  and  par ty  cos t  in  the even t  tha t  cos ts  a re  no t  agreed .    

 The  par t ies  agreed  as  fo l lows tha t  the  p la in t i f f  sha l l  

se rve  a  not ice  o f  taxa t ion  on  the  de fendant ’s  at to rneys  o f  

record  and  the  p la int i f f  sha l l  a l low 1 4  days to  make  payment  

o f  the  tax  cos t .   The  aspec ts  o f  the  pas t  hosp i ta l  and  

med ica l  expenses  a re  pos tponed s ine  d ie.    20 

 I  am so  sorry  fo r  read ing in to  record the  wrong  

repor t .   I t  i s  because  every th ing is  done in  a rush .   This  is  

an  ex- tempore  judgment ,  and  a wr ong  order  was s i t t ing  in  

f ron t  o f  me.   Thank you  very  much .   

-  -  -  -  -  -  -  -  -  -  -  -  
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… … … … … … … … … …  

M PO F U,  AJ  

J UDG E O F  T HE H I G H CO URT   

DAT E:   … … … … … … .  
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