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to  conc lude  tha t  ag reem en t .  M r  Papadak is  th inks  o the rw ise .  

He  has  app l ied  to  th is  cou r t  to  ob ta in  re l ie f  dec la r ing  the  

ag reem en t  he  en te red  in to  w i th  M r,  De lpo r t  va l id ,  b ind ing  

and  en fo rceab le .  

 Tha t  i s  the  m a in  app l ica t ion ,  wh ich  is  no t  be fo re  

m e .   In  tha t  app l ica t ion  a f f idav i ts  have  been  exchanged  and  

p lead ings  have  c losed .    

 Th is  is  an  app l ica t ion  in te r locu to ry  to  tha t  

app l ica t ion ,  in  wh ich  M r  Papadak is  seeks  d iscove ry  o f  

ce r ta in  docum en ts  he  says  a re  m a te r ia l  to  h is  case  in  the  

m a in  app l ica t ion .   Those  docum en ts  a re  l i s ted  a t  

pa rag raphs  2 .1  to  2 .6  and  3 .1  o f  h is  no t ice  o f  m o t ion .  

 A t  the  ou tse t  o f  he r  a rgum en t ,  M s  K i l l ian  who  

appeared  f rom  M r  Papadak is ,  in fo rm ed  m e tha t  M r  

Papadak is  no  longer  seeks  d iscove ry,  in  these  p roceed ings  

a t  leas t ,  o f  the  docum en ts  in  pa rag raph  2 .1 ,  2 .2  and  2 .3  o f  

the  no t ice  o f  m o t ion .    

 M r  Papadak is ,  however  pe rs is ts  in  seek ing  the  

docum en ts  iden t i f ied  in  pa rag raphs  2 .4 ,  2 .5  and  2 .6  o f  the  

no t ice  o f  m o t ion ,  and  the  docum en ts  iden t i f ied  a t  pa rag raph  

3 .1 .  

 The  Ru les  o f  d iscove ry  do  no t  genera l ly  app ly  in  

app l ica t ion  p roceed ings .   W ha t  M r  Papadak is  asks  m e  to  do  

is  to  exe rc ise  m y  powers  under  Ru le  35 (13 )  o f  the  Un i fo rm  

Ru les  o f  Cour t ,  to  dec la re  tha t  the  Ru les  o f  d iscove ry  tha t  
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o rd ina r i l y  app ly  to  t r ia l  p roceed ings ,  shou ld  app ly  to  the  

app l ica t ion  p roceed ings  in  the  m a in  case .    

 Du r ing  the  cou rse  o f  a rgum en t ,  i t  was  revea led  tha t  

such  a  dec la ra t ion  is  on ly  rea l ly  necessa ry  to  ass is t  M r  

Papadak is ’ pu rsu i t  o f  the  docum en t  iden t i f ied  in  pa rag raph  

2 .4  o f  the  no t ice  o f  m o t ion .   Tha t  docum en t  is  a  reso lu t ion  

taken  by  O ld  M u tua l  da ted  on  o r  abou t  the  9 th  o f  Ju ly  2019 .  

 Tha t  reso lu t ion  appears  to  conce rn  the  

a r rangem en ts  m ade  fo r  the  de lega t ion  o f  ce r ta in  fo rm s  o f  

au tho r i ty  by  O ld  M u tua l  to  va r ious  o f  i t s  em p loyees .   In  

re la t ion  to  the  docum en ts  sough t  in  pa rag raph  2 .5  and  2 .6  

o f  the  no t ice  o f  m o t ion ,  an  o rde r  in  te rm s  o f  Ru le  35 (13 )  is  

no t  requ i red ,  because  they  have  been  sough t  in  te rm s  o f  

Ru le  35 (12 ) ,  wh ich  app l ies  to  bo th  m o t ion  and  t r ia l  

p roceed ings .  

 A dec la ra t ion  in  te rm s  o f  Ru le  35 (13 )  is  a lso  no t  

requ i red  to  o rde r  the  p roduc t ion  o f  the  docum en ts  iden t i f ied  

a t  pa rag raph  3 .1  o f  the  no t ice  o f  m o t ion ,  s ince  those  a re  

sough t  in  te rm s  o f  Ru le  35 (11 )  wh ich ,  on  the  face  o f  the  

Ru le ,  a lso  app l ies  to  bo th  m o t ion  and  t r ia l  p roceed ings .   

 I t  fo l lows  f rom  a l l  o f  th is ,  tha t  the  app l ica t ion  in  

respec t  o f  the  docum en ts  sough t  in  pa rag raphs  2 .5  and  2 .6  

is  m isd i rec ted ,  because  M r  Papadak is  need  on ly  have  

b rough t  an  app l ica t ion  to  com pe l  com p l iance  w i th  the  no t ice  

in  te rm s  o f  Ru le  35 (12 ) ,  tha t  he  has  a l ready  issued  and  in  
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wh ich  he  seeks  those  docum en ts .  

 The re  is  no  reason  why  I  shou ld  o rde r  d isc losu re  o f  

those  docum en ts  in  these  p roceed ings  pu rsuan t  to  a  

dec la ra t ion  under  Ru le  35 (13 ) ,  no t  leas t  because  in  o rde r  to  

m ake  such  a  dec la ra t ion  I  need  to  be  sa t is f ied  tha t  the re  

a re  excep t iona l  c i rcum stances  war ran t ing  the  app l ica t ion  o f  

the  Ru les  o f  d iscove ry  under  t r ia l  ac t ions  to  the  m a in  

app l ica t ion .  

 The re  a re  no  such  c i rcum stances  p resen t  he re ,  

g iven  tha t ,  as  I  have  he ld ,  and  as  was  accep ted  by  M s  

K i l l ian ,  the  docum en ts  a t  pa rag raphs  2 .5  and  2 .6  o f  the  

no t ice  o f  m o t ion  can  be  sough t  th rough  an  app l ica t ion  to  

com pe l  com p l iance  w i th  Ru le  35 (12 ) .  

 Tha t  leaves  the  docum en t  a t  pa rag raph  2 .4  –  the  

reso lu t ion .  In  the  m a in  app l ica t ion  the  d ispu tes  be tween  the  

pa r t ies  can  be  sum m ar ized  as  fo l lows :  1 ,  whe the r  o r  no t  M r  

De lpo r t  had  the  requ is i te  au tho r i ty  to  en te r  in to  an  

ag reem en t  w i th  M r  Papadak is  and  2 ,  even  i f  he  d id  no t  on  

the  face  o f  i t  have  tha t  au tho r i ty,  whe the r  O ld  M u tua l  i s  in  

any  even t  bound  as  a  m a t te r  o f  law  to  honour  the  ag reem en t  

reached  w i th  M r  Papadak is .  

 Those  d ispu tes  a re  de f ined  in  the  a f f idav i ts  in  the  

m a in  app l ica t ion .   The  approach ,  when  the  m a t te r  i s  to  be  

hea rd ,  w i l l  be  to  dec ide  whe the r  the re  is  a  d ispu te  o f  fac t  

abou t  M r  De lpo r t ’s  au tho r i ty  ( i t  seem s obv ious  tha t  the re  is )  
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and  whe the r  i f  the re  is  such  a  d ispu te  i t  i s  m a te r ia l .   

 I f  the re  is  a  m a te r ia l  fac tua l  d ispu te  as  to  M r  

De lpo r t ’s  au tho r i ty  tha t  canno t  be  reso lved  on  the  papers ,  

the re  a re  a  num ber  o f  op t ions  open  to  the  pa r t ies .   One  o f  

these  is  a  re fe r ra l  to  o ra l  ev idence  on  the  de f ined  issue .  

 In  those  c i rcum stances ,  d iscove ry  o f  va r ious  

docum en ts  re levan t  to  the  fac tua l  d ispu te ,  wh ich  w i l l  be  

de f ined  in  the  hea r ing  on  the  m a in  app l ica t ion ,  can  be  

pu rsued .   Tha t  i s  the  o rd ina ry  cou rse  o f  th ings .  

 In  app l ica t ion  p roceed ings  one  assesses  the  

a f f idav i ts  on  the i r  face ,  accep ts  the  fac ts  a l leged  un less  

they  a re  so  fa r - fe tched  and  un tenab le  tha t  they  can  be  

re jec ted  m ere ly  on  the  papers ,  and  app l ies  the  o rd ina ry  

Ru les  o f  ev idence  to  those  fac ts .  

 In  excep t iona l  c i rcum stances ,  a  pa r ty  m ay  be  

pe rm i t ted  to  go  beh ind  the  fac tua l  a l lega t ions  m ade  by  the  

o the r  pa r ty,  in  o rde r  to  requ i re  d iscove ry  o f  a  pa r t icu la r  

docum en t .  Bu t  in  m y  v iew,  tha t  wou ld  on ly  be  poss ib le  i f  the  

pa r t icu la r  docum en t  to  be  d iscove red  is  so  m a te r ia l  to  the  

m a in  issue  be tween  the  pa r t ies  tha t  i t  i s  l i ke ly  to  be  

com p le te ly  d ispos i t i ve  o f  i t .  

 In  o the r  words ,  one  wou ld  on ly  app ly  the  Ru les  o f  

d iscove ry  to  m o t ion  p roceed ings  o f  th is  na tu re  i f  the  

docum en t  sough t  to  be  d iscove red  wou ld  cu r ta i l  the  

p roceed ings  in  a  m anner  tha t  wou ld  render  a  re fe rence  to  
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o ra l  ev idence  unnecessa ry.  

 I  accep t  tha t  i f  those  c i rcum stances  were  p resen t ,  

they  wou ld  be  excep t iona l .   In  th is  case  however  I  canno t  

accep t  tha t  such  c i rcum stances  a re  p resen t .   W ha t  M r  

Papadak is  wan ts  is  a  reso lu t ion  dea l ing  w i th  de lega t ion  

a r rangem en ts  w i th in  O ld  M u tua l .    

 The re  is  no  a l lega t ion  be fo re  m e  tha t  tha t  

reso lu t ion  is  l i ke ly  to  con ta in  m a te r ia l  tha t  w i l l  be  v i r tua l ly  

d ispos i t i ve  o f  the  issues  in  the  m a in  app l ica t ion .   The  

h ighes t  M s  K i l l ian  cou ld  pu t  i t ,  i s  tha t  the  docum en t  is  l i ke ly  

to  be  re levan t .  

 Tha t  m ay  o r  m ay  no t  be ,  bu t  m ere ly  dem ons t ra t ing  

the  re levance  o f  the  docum en t  does  no t  m ean  tha t  the re  a re  

excep t iona l  c i rcum stances  jus t i f y ing  the  app l ica t ion  the  

ru les  o f  d iscove ry  to  m o t ion  p roceed ings .   I f  the  m a t te r  eve r  

goes  to  o ra l  ev idence  o r  to  t r ia l ,  the  o rd ina ry  Ru les  o f  

d iscove ry  w i l l  app ly  and  the  docum en t  m ay  o r  m ay  no t  be  

re t r ieved  then ,  bu t  the re  is  no  reason  tha t  I  can  see  on  

these  papers  to  sho r t  c i rcu i t  tha t  p rocess  and  a l low  the  

app l ica t ion  o f  the  who le  o f  Ru le  35  to  the  m a in  m o t ion  

p roceed ings ,  in  o rde r  to  pe rm i t  M r  Papadak is  to  ob ta in  the  

docum en t  in  pa rag raph  2 .4  o f  h is  no t ice  m o t ion .  

 To  pu t  i t  succ inc t ly,  the re  a re  s im p ly  no  excep t iona l  

c i rcum stances  tha t  wou ld  pe rm i t  m e  to  exe rc ise  m y  

d isc re t ion  in  tha t  d i rec t ion .    
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 Tha t  leaves  the  docum en ts  sough t  under  Ru le  

35 (11 )  de f ined  in  pa rag raph  3 .1  o f  the  no t ice  o f  m o t ion .  In  

tha t  respec t ,  M r  Papadak is  faces  a  fu r the r  obs tac le  in  tha t  I  

have  no  idea  wha t  docum en ts  he  wan ts  under  the  rub r ic  o f  

pa rag raph  3 .1  o f  the  no t ice  o f  m o t ion .    

 Pa rag raph  3 .1  re fe r  to  “ the  6 th  and  7 th  

responden ts ’ pe r fo rm ance  in  te rm s  o f  the  ag reem en t  da ted  

on  o r  abou t  the  9 th  o f  M ay  2022” .   W ha t  Ru le  35 (11 )  pe rm i ts  

is  d isc losu re  o f  such  docum en ts  o r  tape  reco rd ings  in  such  

pa r ty ’s  power  o r  con t ro l  re la t ing  to  any  m a t te r  in  ques t ion  in  

such  p roceed ings  as  the  cou r t  m ay  deem  approp r ia te .    

 Pa rag raph  3 .1  o f  the  no t ice  o f  m o t ion  p la in ly  does  

no t  iden t i f y  any  docum en t  o r  tape  reco rd ing .   W ha t  i t  does  

is  iden t i f y  a  ra the r  po rous  ca tego ry  ( the  6 t h  and  7 t h  

responden ts  “pe r fo rm ance”  –  wha teve r  tha t  i s )  in to  wh ich  

ce r ta in  docum en ts  m ay  fa l l ,  bu t  I  am  unab le  to  de te rm ine  on  

the  face  o f  the  no t ice  o f  m o t ion ,  even  read  in  l igh t  o f  the  

found ing  a f f idav i t ,  wha t  docum en ts  o r  tape  reco rd ings  wou ld  

cons t i tu te  ev idence  o f  the  6 th  and  7 th  responden ts ’ 

“pe r fo rm ance”  in  te rm s  o f  the  ag reem en t  da ted  on  o r  abou t  

the  9 th  o f  M ay  2022 .  

 Fo r  tha t  reason ,  p raye r  3 .1  o f  the  no t ice  o f  m o t ion  

canno t  be  g ran ted .    

 To  sum  up ,  the  docum en ts  l i s ted  in  pa rag raphs  2 .1  

to  2 .3  o f  the  no t ice  o f  m o t ion  a re  no  longer  sough t .  The re  






