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In  the  mat ter  be tween 

 

N KO DISANG TRUST  Pla int i f f  

and  

RICHARD SOL OMO N MO HOM ANE &  6  THERS Defendant  

 
J U D G M E N T  

 
YACO O B,  J :   The  app l i can t  see ks  recon s idera t i on  o f  a n  

o rder  g ran t ed  on  2 1  Ju ly  202 3  in  te rms  o f  Ru l y  6 (1 2) (c ) ,    20 

on  the  bas i s  tha t  th e  o rder  o n  21  Ju ly  wa s g ra n ted  in  h is  

abse nce .   Ho wev er,  i t  i s  co mm on caus e  tha t  the  app l i can t  

wa s  repre sen te d  in  th ose  p roc eed ings .   T here  is  a  d i spu t e  

abou t  th e  reas on  h i s  co uns e l  was  no t  p res en t  a t  the  t im e  

wh en the  o r der  was g ra n ted .    



23662/2018-NG 2 JUDGMENT 
16-08-2023 
 The  app l ic an t  s ta te s  in  the  foun d ing  a f f idav i t  tha t  

ne i ther  the  a t to rne y  nor  th e  c l ie n t  wa s  p re sen t  in  cour t  a nd  

there fo re  Mr  Mkh i ze ,  the  a pp l ic a n t ’s  co uns e l ,  cou ld  no t  

exec u te  th e  ins t ru c t ion .   T h is  ma ke s no  sen se .   Mr  M kh iz e  

on  the  ap p l ica n t ’s  o wn pap ers  h ad  an  o ra l  in s t ruc t ion  an d  

there  was n o  reas on  why he  c ou ld  n o t  rema in  i n  cour t .    

 The  res pon dent ’s  v e rs ion  is  th a t  Mr  Mkh i ze  ex cus ed  

h ims e l f .   Mr  M kh iz e  in  cour t  f ro m t he  bar  sa id  tha t  he  wa s  

excu se d  b y  Wan le ss ,  AJ ,  wh o to l d  h im tha t  he  cou ld  n o t  

appe ar  w i th ou t  a  wr i t ten  ins t ru c t ion .    10 

 Tha t  these  be ing  app l i ca t ion  p ro ce ed ing s  I  mu st  go  

on  the  resp ond ent ’s  ve rs i on .  Ne ver t he les s ,  I  g i ve  Mr  Mkh i ze  

the  be ne f i t  o f  the  do ub t  on  the  re a son  wh y h e  le f t  the  cour t  

may  be  ap propr ia te  s in ce  th e  t ran sc r ip t  can  be  ob ta i ned  an d  

the  respo nde nt  can  the n  take  a ppropr ia te  s te ps .   Th i s  

desp i t e  the  fac t  th a t  Mr  M kh iz e ’s  ve ry  a ppe aranc e  in  th i s  

cour t  a mou nted  t o  a  m is re prese n ta t ion ,  s in ce  h e  ap peare d  

in  s i l k  ro be s ,  an d  on  be ing  q ues t i on ed ,  c la ime d,  fa ls e ly,  t ha t  

he  h ad  ob ta in ed  s i l k  i n  2 021 .  He  a l so  to l d  the  co ur t  he  wa s  

pay in g  an  a mo unt  in  fee s  to  the  L e ga l  Prac t ic e  Coun c i l  tha t  20 

bears  no  re la t ion  to  the  ac tua l  fee s  tha t  a re lev ie d  by  the  

Co unc i l .  Ne ver the less ,  in  o rder  n o t  do  an  i n jus t ic e  to  M  

Mkh i ze ’s  c l ien t ,  I  de te r m ine d  tha t  I  shou ld  a t  leas t  cons ider  

the  issu es  ra is ed .  

 The  a pp l ic an t  a l so  c l a im s in  h is  f ind ing  a f f idav i t  
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tha t  he  d id  no t  f i le  an  a ns wer in g  a f f idav i t  as  o rdered  by  

Judg e Wan les s  beca use  h e  cou ld  no t  p roper ly  ins t ru c t  h is  

a t to rney  bec aus e  he  was no t  p re se n t  in  Jo han nes burg .   I t  i s  

no t  c lear  wh ether  “he”  re fe rs  t o  the  a t to rne y  o r  the  

app l ic an t .   Th is  is  no t  a  va l id  reas on  fo r  fa i lu re  to  co mpl y,  

as  a r range me nts  c ou ld  ha ve  b een  made a nd  co ndo nat io n  

soug ht .    

 The  respo nde nts ’ a t to rne ys  were  i n  e -ma i l  con t ac t  

and  there  i s  no  ev id enc e  tha t  th e  a pp l ica n t ’s  a t to rn ey  mad e  

any  a t te mpt  to  d ea l  w i th  the  i ssu e .    10 

 I  am no t  sa t i s f ied  tha t  the  o r der  was ta ken  b y  

de fau l t  o r  i n  the  ab sen ce  o f  t he  app l ic an t .   Ho wever,  i n  

o rder  to  avo id  an y  pa te n t  in jus t i ce ,  I  have  c ons idered  th e  

mer i t s  o f  the  a pp l ic a t ion  to  e nsure  t ha t  the re  is  n o th ing  th a t  

requ i res  ju d ic ia l  a t te n t ion .  

 The  a pp l ic an t  s eek s  to  re con s ider  a n  o rder  tha t  wa s  

g ran ted  wh ic h  s tay ed  an  ev i c t ion  o rder  g ran ted  in  202 0  

aga in s t  a  Mr  Pooe.   T he  a pp l ic an t  c la ims he  is  th e  o wn er  o f  

the  p roper ty  and  wa s wrong l y  don e  ou t  o f  h is  p ro per ty.    

 The  o rder  g ra n ted  o n  21  Ju ly  s tays  th e  ev i c t io n  20 

o rder  pe nd ing  a  rec i ss i on  a pp l ic a t ion  wh ic h  wa s lod ged  b y  

the  res pond ents  in  2 022 .   Th e  a p p l ican t  a lso  in  a r gu ment  

ra ised  Ru le  15  s ay in g  tha t  the  resp onde nts  were  no t  par t ie s  

to  the  o r ig ina l  app l i ca t ion  an d  th ere fo re  the y  n eed ed t o  

ob ta in  a n  o rder  jo in i ng  the m be f o re  they  c ou ld  b e  heard .    
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 I  d isa gree .   They  a re  c le ar ly  a f fec t ed  perso ns  an d  

were  en t i t led  to  a pproa ch  t he  Co u r t .   A per son  can not  be  

ev ic te d  by  a n  o rder  e v ic t ing  a  d i f fe r en t  perso n .   

 The  qu es t io n  o f  o wnersh ip  is  n o t  fo r  th is  Cour t  t o  

de te rm ine .   There  i s  a  c le ar  d isp u te  o f  fac t  on  the  say  so  o f  

the  par t ie s ,  ad n  the  t i t le  de ed  sho ws  tha t  th e  a pp l ic an t  i s  

no t  a t  the  mo ment  the  re g is te re d  o wner.    The  fac t  tha t  

the  ap p l ica n t  s eek s  a n  in ves t ig a t io n  in to  th e  is sue  o f  h o w  

he  is  no  longer  the  o wner  co n f i rm s tha t  he  is  no t  a t  th is  

t ime the  reg is te re d  o wner.   The  ba s is  on  wh i ch  he  s eek s  the  10 

recon s idera t io n ,  tha t  he  is the  o wn er and  is  ex erc is in g  h is  

ownersh ip  r igh ts ,  i s  th e re fo re  no t  e s tab l is hed .  

 The  a pp l ic an t  a l so  sub mi ts  tha t  beca us e  th e  

ev ic t io n  ap p l ica t i on  wa s s erved  on  the  s eco nd re spo nde nt  

be fo re  i t  was  g ra n ted  b ec aus e  he  wa s a l rea dy  res i den t  o n  

the  p roper ty,  tha t  so me ho w cha nge s th ings .   Tha t  i s  no t  the  

case .   T he  ev i c t ion  a pp l ic a t ion  wa s  no t  aga in s t  the  s eco nd  

respon dent  nor  was t he  e v ic t io n  o rder  aga ins t  th e  sec on d  

respon dent .   T he  s eco nd res pon de nt  cou ld  no t  be  exp ec te d  

to  opp ose  o r  resp ond  to  c our t  p roc eed in gs  th a t  ha d  no t h in g  20 

to  do  w i th  h im.  

 Th is  a ga in  co n f l i c ts  w i th  the  s ub mis s ion  t ha t  th e  

seco nd re sp onde nt  o r  t he  re spo nd ents  a re  n o t  par ty  to  th e  

p rocee d ing s  a nd  th ere fo re  b eca use  they  hav e  no t  sou gh t  t o  

be  jo ine d  do  no t  ha ve  l o cus  s tan d i .   One can not  o n  on e  
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hand  a rg ue  tha t  on e  can  e v ic t  an  occu pant  w i th  th is  o rd er  

and  o n  the  o ther  han d  tha t  t he  s ame  oc cup ant  d oes  no t  

have  l ocu s  s tan d i  to  s ta y  the  o rd er.   

 The  app l ic an t  a lso  s ta t es  tha t  the  o rder  wa s  

a l ready  e xec u ted  and  tha t  the  Cour t  made a  m i s take  i n  

g ran t ing  the  o rder  s tay i ng  the  ev ic t io n .   There  is  n o  

ev ide nce  o f  th a t  on  the  pap ers  a n d  in  a ny  eve n t  the  o rder  

tha t  was  g ran te d  wa s a  spo l ia t i on  o rder.  Eve n  i f  the  cor rec t  

person  was be in g  ev i c ted ,  th ey  wo u ld  h ave ,  i f  th ey  ha d  

g round s,  be en  en t i t led  to  se ek  a  spo l ia t i on  o rd er  on  an  10 

ex t rem e ly  u rg en t  ba s is .    

 The  a pp l ic an t  ma kes  an  a l le ga t ion  w i th  no  ev id enc e  

a t  a l l  p rese n ted  abo u t  the  na tu re  o f  the  t rus t  wh i ch  is  the  

f i r s t  respon dent .   Th a t  a l leg a t ion  i s  no t  s upp or ted  by  an y  

ev ide nce  and  th ere  is  no  need  t o  ta ke  an y  no t ic e  o f  i t .    

 In  any  even t  the  se con d respo nde nt  who was th e  

seco nd ap p l ica n t  in  the  app l ic a t ion  to  s tay  th e  ev ic t io n  s t i l l  

has  l o cus  s tan d i  as  he  is  a  pers o n  who wa s so ught  to  be  

ev ic te d .    

 There  is  abso lu te ly  no t h ing  in  the  ra ther  conv o lu te d  20 

found in g  a f f idav i t  tha t  cha nge s the  fac tua l  s ta t e  o f  a f fa i r s  

wh i ch  is  th a t  ev ic t i on  o rder  wa s g ra n ted  ag a ins t  a  Mr  Poo e.    

 The  sec ond res pon dent  i s  the  pers on  aga in s t  wh o m  

the  o rder  wa s so ught  to  be  e x ecu te d  an d  an  ev ic t io n  

app l ic a t ion  mu st  be  b ro ugh t  aga ins t  h im i f  he  i s  to  b e  
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ev ic te d .   The  app l i can t  d i d  no t  b r in g  an  ap p l ica t i on  a ga in s t  

h im.   The  app l i can t  b rou gh t  and  ob ta ined  an  o rder  ev i c t in g  

Mr  Po oe and  tha t  i s  i r re levan t  to  wheth er  the  seco nd  

respon dent  i s  en t i t led  to  re ma in  o n  the  p roper ty.   Th e  o rder  

d id  no t  a l lo w th e  ev i c t ion  o f  th e  se c ond res pon dent .   

 There fo re ,  eve n  i f  th e  ap p l i can t  wa s  no t  

represen t ed  o r  p re sen t  a t  th e  t ime  the  o rder  was g ran ted ,  

he  ha s  no t  made ou t  a  c ase  fo r  rec o ns idera t i on .    

 Mr  M kh iz e  su bmi t s  tha t  cos t s  sh ou ld  be  re serve d  i f  

I  f ind  ag a ins t  h i s  c l ien t .   I  see  n o  reason  fo r  tha t  b eca us e  10 

th is  app l i ca t io n  doe s  no t  a t  a l l  ma ke  ou t  th e  ca se  fo r  th e  

re l ie f  soug h t .    

 Ms De lpor t  fo r  the  respon dents  a sks  fo r  cos t  d e  

bon is  p ropr i i s .   Th a t  was  no t  s ough t  in  t he  an s wer in g  

a f f idav i t  a nd  th e  ap p l ica n ts ’ le ga l  r eprese n ta t ive s  h ave  no t  

had  an  op por tun i ty  to  s ubs ta n t iv e ly  respo nd to  suc h  a  

reques t .    

 I t  i s  t rue  tha t  the  Cour t  has  the  d i sc re t ion  to  g ran t  

such  an  o rd er  where  m i sco ndu ct  i s  pa ten t  h o wev er  in  m y  

v ie w there  is  s o me do ubt  ab ou t  wh at  exac t l y  ha ppen ed,  an d  20 

I  do  no t  have  a cc ess  to  the  re cord ing  o f  wh a t  hap pene d in  

cour t  o n  th e  p re v iou s  o cca s ion ,  so  I  am  no t  i n  a  po s i t ion  to  

mak e  a n  o rder  de b on is  p ropr i i s .  Tak ing  in t o  ac co un t  tha t  

the re  wa s no  su ch  re que st  in  the  a ns wer ing  a f f ida v i t ,   I  w i l l  

no t  g ran t  tha t  req ues t .   
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 For  these  reas ons,  the  a pp l ic a t ion  is  d is mis se d  wi th  c os t s  

on  an  a t to rn ey  a nd  c l ie n t  sc a le .   

-  -  -  -  -  -  -  -  -  -  -  -  

 

 

 

… … … … … … … … … …  

YA CO O B,  J  

J UDG E O F  T HE H I G H CO URT   

DAT E: 2 1  Se pt e mb e r 2 0 23  10 
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