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ORDER

On appeal from South Gauteng High Court, JohanmgsfiLamont J

sitting as court of first instance).

The appeal is upheld with costs. The orders ofcinart below are set

aside and substituted with the following:

‘1. It is declared that the agreement between theigs is not
unlawful.

2. The plaintiff is to pay the costs associatechwdisposal of the
issue referred to in 1 above. The remaining caostseserved for

the decision of the court that disposes of the neimgissues.’

JUDGMENT

NUGENT JA (LEWIS, TSHIQI and PETSE JJA and SWAIN AAJ
CONCURRING)

[1] Two signatories purporting to represent the i@Gival Industries
National Provident Fund — the respondent in thipeap — signed a
written agreement with TriStar Investments (Ptydl Lt the appellant —
under which TriStar agreed to provide certain $®wito the Fund. The
Fund contends that it is not bound by the agreerfwgndtne or other of
three reasons. First, it alleges, the signatories purported to act on its

behalf were not authorised to do so. Secondlyjlggas in the alternative,
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the agreement was void because it was unlawful. #hirdly, it alleges
that if it indeed became bound, the agreement wasseguently
cancelled.

[2] On those grounds the Fund instituted actionreggalriStar in the
South Gauteng High Court for commensurate declaragdief. The trial

court (Lamont J) separated out for decision thestjoie whether the
agreement was void for illegality. He held thatwias and made
declaratory orders to that effect. TriStar now apehose orders with

the leave of that court.

[3] The agreement is said by the Fund to have lbedawful because
it called upon TriStar to provide services in camgntion of the Financial
Advisory and Intermediary Services Act 37 of 2082ction 7 of the Act
prohibits a person from acting or offering to astaa‘financial services

provider’ unless that person has been issued witieace to do so.

[4] A ‘financial services provider’ is defined toean a person who, as
a regular feature of his or her business ‘furnisisce® or ‘renders any
intermediary service’ or does both. TriStar washiged under the Act to

‘furnish advice’ but was not licensed to rendeftiatermediary service'.

1'Advice' is defined to mean (subject to exceptjdasy recommendation, guidance or proposal of a

financial nature furnished, by any means or medianany client or group of clients —

(&) in respect of the purchase of any financiatlpo; or

(b) inrespect of the investment in any financiadduct; or

(c) on the conclusion of any other transactionluding a loan or cession, aimed at the incurring of
any liability or the acquisition of any right or it in respect of any financial product; or

(d) on the variation of any term or condition apptyto a financial product, on the replacement of
any such product, or on the termination of any pase of or investment in any such product,

and irrespective of whether or not such advice —

(i) is furnished in the course of or incidentalfiiwancial planning in connection with the affairs o
the client; or

(i) results in any such purchase, investment,saation, variation, replacement or terminationthas
case may be, being effected;



[5] It is not controversial that a substantial tpor of the services
TriStar undertook to provide constitutes the funmg of ‘advice’. It is
also clear from the agreement that some of theicgsrt undertook to
provide did not constitute furnishing advice. Tloaid below found that
because TriStar was licensed only to ‘furnish aglvit was prohibited
from rendering those other services, and the agreemas consequently

invalid.

[6] That approach to the matter was not correcte Att does not
prohibit TriStar from performing any service oth#ran ‘furnishing
advice’ (which it is licensed to do). It prohibitsonly from providing an
‘intermediary service’ in the absence of a licetzalo so. The correct
guestion, then, is not whether the services ineigsanstitute something
other than ‘furnishing advice’ (which they are) lmstead whether they

constitute an ‘intermediary service'.

[7] In ordinary language an ‘intermediary’ is onéav‘acts between
others; a go-between’ and the word has a correspgrdeaning when
used as an adjectiVeThe Act assigns its own meaning to the term that
retains that characteristic. The definition conttatgs a person who is
interposed between a ‘client’ (or a group of clgnbn the one hand, and
a ‘product supplier’ on the other hand. It is adl weehave clarity on what

IS meant by those terms — which are also definleefere turning in more

detail to the definition of an ‘intermediary semic

[8] A ‘product supplier’ is a person who issuesfiaancial product’.

The Act contains a comprehensive list of ‘finangmbducts’, which

2 Shorter Oxford Dictionary.



include shares, debentures, money-market instrianemsurance
contracts, investment instruments, and the like.cllent’ means (to
paraphrase that definition) a specific person ougrof persons to whom

a financial service is provided'.

[9] With those definitions in mind an ‘intermediasgrvice’ is defined

to mean (with a reservation that is not now relévan

‘any act other than the furnishing of advice, parfed by a person for or on behalf of

a client or product supplier —

(@) the result of which is that a client may enter jrdfiers to enter into or enters
into any transaction in respect of a financial prcidvith a product supplier; or

(b) with a view to -

(i) buying, selling or otherwise dealing in (whetheraodiscretionary or non-
discretionary basis), managing, administering, kegpn safe custody,
maintaining or servicing a financial product pursbé by a client from a
product supplier or in which the client has invdste

(i) collecting or accounting for premiums or other mgn@ayable by the
client to a product supplier in respect of a finahproduct; or

(iif) receiving, submitting or processing the claims ofi@nt against a product

supplier.’

[10] The agreement in this case was termed an stinvent Consultancy
Agreement’. It recorded the appointment of TriStaprovide the Fund
with ‘the full range of investment consulting sees’ detailed in an
annexure to the agreement. They are detailed imrtnexure under two
headings: ‘Investment policy implementation’ anchfding monitoring

and management’.

3»Client" means a specific person or group of pess@xcluding the general public, who is or may
become the subject to whom a financial servicemlered intentionally, or is the successor in tfle
such a person or the beneficiary of such service’.



[11] Much of what is contained under the first hiegd properly
constitutes furnishing advice. In summary, TriStendertook to meet
with the relevant functionaries of the Fund, angec$, so as to ascertain
its financial objectives and review its assetscaastruct an investment
model and recommend investments strategies thatdwmeet those
objectives, and to place its recommendations befloee Fund for its
approval. Once its recommendations had been approxiStar was to
provide other services, and it is those servicasttie Fund submits were
prohibited by the Act.

[12] The agreement contemplated that one or madependent asset
managers would be appointed to effect the variousstments approved
by the Fund. Amongst the services TriStar was wvigde, under the
heading ‘Investment policy implementation’, weredaaft detailed asset
manager mandates for [the Fund’'s] domestic andrnat®nal asset
managers’, and to ‘implement the asset allocatiardeh investment
strategy and asset manager mandates’, and to latgany contractual
issues with the current and any new asset managefsehalf of [the
Fund], and to ‘manage the transition from [the Fsihdurrent domestic
and international portfolios to be created as alres this process’. |
need not set out in detail the various servicebet@rovided under the
heading ‘Ongoing monitoring and management’. Isudficient to say
that it undertook, amongst other things, to moniémd evaluate the
performance of the investments, and the performapicghe asset
managers, and, in some cases to ‘correct any uadermance’, and in
other cases to ‘take appropriate corrective actiGieéarly the ‘corrective
action’ it was to undertake was no more than tauenshat the asset

managers adhered to their mandates.



[13] Sub-clause (a) of the definition of an intedi@@y service, properly
construed, contemplates acts that directly resulthie consequences
referred to. To construe it as including any aectt timdirectly has that
result would lead to absurdities. It contemplat@gson who stands with
a client (or clients) on the one side, and a sepmf financial products
on the other side, acting as the ‘go-between’ tieceéfthe relevant
transactions. Quintessentially, that person isabset manager, who is
mandated to act on behalf of the Fums for sub-clause (b), it
contemplates a person who manages or administenglvant financial

products.

[14] None of the services TriStar undertook to palevfalls foul of

those provisions. Initially they were to compile darconvey the
appropriate mandates and instructions to the aswmtagers, and
thereafter to take steps to ensure compliance thélr mandates. It was
not to bring about the relevant transactions —ehasuld be brought
about by the asset managers — nor was it to maoageminister the
financial products. So far as it was to managedoniaister anything at
all, it was to manage and administer no more tih@mandates of the

asset managers.

[15] In my view none of those constitutes ‘internaeg services’ on the
ordinary meaning of the language of the definitibrcan also see no
reason — and none could be suggested — why thedge would have
thought it necessary for services of that kind érbegulated. In those
circumstances TriStar was not required to be liedn® provide them,

and the objection raised by the Fund ought to Ieen dismissed.



[16] The appeal is upheld with costs. The orderthefcourt below are

set aside and substituted with the following:

‘1. It is declared that the agreement between theigs is not
unlawful.

2. The plaintiff is to pay the costs associatechwdisposal of the
issue referred to in 1 above. The remaining caostseserved for

the decision of the court that disposes of the neimg.issues.’

R W NUGENT
JUDGE OF APPEAL
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